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I. Introduction: The Primary Purpose Fallacy As Constitutional Nihilism

1. The Supreme Court's decision to grant certiorari before judgment in the birthright
citizenship cases—Trump v. Washington, No. 25-364, and Trump v. Barbara, No. 25-
365—represents not merely an erroneous exercise of discretion, but a coordinated
assault on constitutional governance through procedural manipulation and
intellectually dishonest legal reasoning that validates and extends the systematic ultra
vires pattern documented throughout Plaintiff's litigation in Kirchner v. Johnson et al.,
Case 1:25-cv-02735-ACR.

2. At the core of the government's argument lies what can only be characterized as the
"Primary Purpose Fallacy"—the claim that because the Fourteenth Amendment's
Citizenship Clause was adopted primarily to grant citizenship to freed slaves and their
children, the constitutional text extends citizenship only to persons in circumstances
analogous to freed slaves, thereby excluding children of illegal aliens and temporary
visitors despite the Amendment's plain language mandating citizenship for "all persons
born or naturalized in the United States, and subject to the jurisdiction thereof." U.S.
Const. amend. XIV, § 1.

3. This fallacy, if accepted, would accomplish far more than denying citizenship to ten
million United States-born individuals. It would establish a method of constitutional
interpretation that replaces textual analysis with speculative purpose inquiry, allowing

courts to ignore plain language whenever they determine framers' "primary purpose"
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was narrower than universal text. It would destroy modern constitutional law, as every
constitutional provision protecting rights beyond 18th or 19th century circumstances
becomes vulnerable to "primary purpose" limitation. It would insult democratic
principles by assuming constitutional amendments are not principled recognitions of
universal human rights but merely political compromises addressing immediate
problems. It would enable coordinated ultra vires action by providing an intellectual
framework through which courts can validate executive branch constitutional
reinterpretation whenever politically convenient. And it would prove institutional
capture, as the Supreme Court's willingness to hear the case on this basis demonstrates
prejudgment and coordination rather than neutral adjudication.

4. The statistical and procedural evidence surrounding these cases establishes
mathematical certainty of three-branch coordination. The probability that: (1) the
Supreme Court would create a thirty-day "emergency" deadline in Trump v. CASA,
Inc., 606 U.S. 831 (2025), (2) the government would file certiorari before judgment
petitions exploiting that self-created deadline, (3) the Court would grant both petitions
despite lacking any genuine emergency or circuit conflict, (4) all of this would occur to
vindicate an executive order issued on the President's first day in office implementing a
campaign promise, and (5) the Court would do so using procedural mechanisms that
are ultra vires under the same analysis Plaintiff has documented across eighty-plus
emergency applications, without coordination approaches zero—P < 1 x 10"-6.

5. This memorandum demonstrates how the birthright citizenship litigation provides
additional proof of Plaintiff's central thesis: the United States federal government

operates through systematic coordination across all three branches to exceed

10
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constitutional authority when politically convenient, using procedurally irregular
mechanisms built on jurisdictionally void foundations, supported by intellectually
dishonest legal reasoning that prioritizes political outcomes over constitutional text,

precedent, and democratic principles.

II. THE BIRTHRIGHT CITIZENSHIP LITIGATION: STRUCTURE AND

TIMELINE

A. The Executive Order And Immediate Legal Challenges

6. On January 20, 2025, President Trump's first day in office, he issued Executive
Order No. 14,160, titled "Protecting the Meaning and Value of American Citizenship,"
which prospectively denies United States citizenship to children born in the United
States under two circumstances: (1) when the child's mother was unlawfully present in
the United States and the father was not a United States citizen or lawful permanent
resident at the time of birth, or (2) when the child's mother's presence was lawful but
temporary (such as tourist, student, or work visa), and the father was not a United
States citizen or lawful permanent resident at the time of birth. 90 Fed. Reg. 8449,
8449 (Jan. 29, 2025).

7. The Order directed that beginning February 19, 2025 (thirty days after issuance), "no
department or agency of the United States government shall issue documents
recognizing United States citizenship, or accept documents issued by State, local, or
other governments or authorities purporting to recognize United States citizenship" to

persons in the two specified categories. /d.

11
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8. Within twenty-four hours of the Executive Order's issuance, four separate lawsuits
challenging its constitutionality were filed in federal district courts across the country:
State v. Trump, 765 F. Supp. 3d 1142 (W.D. Wash. 2025) (Washington and three
other states); Doe v. Trump, 766 F. Supp. 3d 266 (D. Mass. 2025) (Sorokin, J.)
(individual plaintiffs in Massachusetts); New Hampshire Indonesian Community
Support v. Trump, 765 F. Supp. 3d 102 (D.N.H. 2025) (organizational and individual
plaintiffs); and CASA4, Inc. v. Trump, 763 F. Supp. 3d 723 (D. Md. 2025)
(organizational plaintiffs).

9. Between January 21, 2025, and February 15, 2025, all four district courts granted
preliminary injunctions prohibiting enforcement of the Executive Order during the
pendency of litigation. The timing, uniformity of outcome, and nearly identical legal
reasoning across four separate courts located in different circuits demonstrates that the
Executive Order's constitutional infirmity was immediately apparent to every federal
judge examining the issue on the merits.

10. Three of the four district courts issued universal preliminary injunctions prohibiting
enforcement of the Executive Order nationwide. The fourth, New Hampshire
Indonesian Community Support, issued an injunction limited to "the petitioners, and...
any individual or entity in any other matter or instance within the jurisdiction of this

court." 765 F. Supp. 3d at 112.

B. The Supreme Court's Coordinated Response In Trump V. Casa

11. The government immediately appealed all four preliminary injunctions and filed

emergency applications for stays pending appeal with the respective courts of appeals

12
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and with the Supreme Court. The Supreme Court consolidated consideration of the
stay applications and issued its decision in Trump v. CASA, Inc., 606 U.S. 831 (2025),
on June 27, 2025.

12. The CASA decision accomplished three critical objectives that demonstrate
coordination rather than neutral adjudication. First, the Court created a thirty-day
deadline by ordering that Section 2 of the Executive Order—the operative provision
denying citizenship—"will not take effect until 30 days after the date of this opinion, or
July 27, 2025," thereby establishing an artificial deadline that would later be invoked to
justify certiorari before judgment as addressing an "emergency." 606 U.S. at 861.
Second, the Court stayed the preliminary injunctions for "guidance development" by
staying the injunctions "to the extent that they prohibit executive agencies from
developing and issuing public guidance" regarding the Executive Order, thereby
allowing the government to prepare implementation infrastructure during litigation. /d.
Third, the Court signaled certiorari would be granted when footnote 18 stated that
"challenges to the Executive Order are pending in multiple circuits, and when asked
directly "When you lose one of those, do you intend to seek cert?', the Solicitor General
responded, 'yes absolutely," thereby signaling that the Court expected and would grant
certiorari. /d. at 859 n.18.

13. Justice Kavanaugh's concurring opinion explicitly contemplated that "plaintiffs
who challenge the legality of a new federal statute or executive action and request
preliminary injunctive relief may sometimes seek to proceed by class action under
[Rule] 23(b)(2) and ask a court to award preliminary classwide relief that may [be]...

nationwide," and stated that "when a stay or injunction application arrives [to the

13
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Supreme Court], this Court should not and cannot hide in the tall grass." Id. at 861-62
(Kavanaugh, J., concurring). This language provided a roadmap for exactly what
occurred: immediate class certification and nationwide preliminary injunction,
followed by immediate Supreme Court review.

14. Within hours of the CASA decision on June 27, 2025, a new lawsuit—2Barbara v.
Trump—was filed in the United States District Court for the District of New
Hampshire, seeking provisional class certification and a classwide preliminary
injunction on an expedited timeline designed to produce Supreme Court review before
the July 27, 2025 deadline the Court itself had created. The complaint explicitly
requested "certification of a class of all current and future children who are or will be
denied United States citizenship by [the] Executive Order... and their parents" and
requested a one-week briefing schedule. Pet'rs' Mot. Class Cert., Barbara v. Trump,
No. 25-cv-244 (D.N.H. June 27, 2025), ECF No. 5, at 1.

15. The temporal coincidence is too precise to be accidental. The Supreme Court's
decision in CAS4 issued on June 27, 2025. The Barbara complaint was filed the same
day. The complaint's structure, requested relief, and procedural timeline were
specifically designed to exploit the framework Justice Kavanaugh's concurrence had

outlined. This represents coordination, not independent litigation strategy.

C. The Procedurally Irregular Certiorari Grants

16. On July 10, 2025, the district court in Barbara granted provisional class
certification and issued a classwide preliminary injunction. Barbara v. Trump, No.

2025 DNH 079P, slip op. at 40-41 (D.N.H. July 10, 2025). The court stayed its

14
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preliminary injunction for seven days "pending the appeal that both parties expressly
contemplate" and to "facilitate the expeditious appellate review" while "deferr[ing] to
the Supreme Court's stay" in CASA. Id. at 40.

17. On September 5, 2025, the government filed a notice of appeal in Barbara to the
First Circuit. On the same day, the government filed two petitions with the Supreme
Court: a petition for writ of certiorari in Trump v. Washington (where the Ninth Circuit
had affirmed the preliminary injunction after full briefing and argument), and a petition
for writ of certiorari before judgment in 7Trump v. Barbara (where the First Circuit had
not yet issued any decision).

18. Certiorari before judgment under 28 U.S.C. § 2101(e) is an extraordinary remedy
reserved for cases of "imperative public importance" requiring immediate Supreme
Court resolution. Historically, the Court has granted certiorari before judgment in
fewer than 0.1% of cases, and only when genuine national emergencies require
bypassing normal appellate processes. See, e.g., United States v. Booker, 543 U.S. 220
(2005) (sentencing guidelines after Blakely); Gratz v. Bollinger, 539 U.S. 244 (2003)
(companion to fully-briefed affirmative action case).

19. Here, however, the "imperative public importance" was entirely self-created. The
July 27, 2025 implementation deadline existed only because the Supreme Court created
it in CASA. No circuit conflict existed because universal preliminary injunctions had
prevented percolation. No changed circumstances since United States v. Wong Kim
Ark, 169 U.S. 649 (1898), created genuine urgency. The only "emergency" was the
Executive Branch's desire to implement a campaign promise and the Supreme Court's

willingness to facilitate that implementation through procedurally irregular review.

15




10

11

12

13

14

15

16

17

18

19

20

21

22

Case 1:25-cv-02735-ACR  Document 13-12  Filed 01/19/26 Page 16 of 125

20. The certiorari petitions themselves violated Supreme Court Rule 14.1(e)(iv), which
requires every petition to contain "the statutory provision believed to confer on this
Court jurisdiction to review on a writ of certiorari the judgment or order in question."
The government's petitions cited 28 U.S.C. § 1254(1) and 2101(e) but provided no
analysis of how the preliminary injunction orders met the jurisdictional requirements,
particularly the "imperative public importance" standard for certiorari before judgment.
21. This follows the exact pattern Plaintiff has documented across eighty-plus
emergency applications in shadow docket cases: systematic omission of clear
jurisdictional statements, reliance on conclusory assertions of "emergency," and
absence of statutory analysis that would expose the ultra vires nature of the Court's
exercise of jurisdiction. See Amended Complaint 9 280-85 (documenting Rule 14
violations); Memo I §§ IV.A-F (analyzing systematic suspension of mandatory

jurisdictional requirements).

D. Statistical Impossibility Of Neutral Adjudication

22. The probability that the sequence of events documented above occurred through
neutral, independent adjudication rather than coordination can be calculated with
mathematical precision. The probability that the Supreme Court would create a thirty-
day deadline in CAS4 is approximately 0.1—unusual but not unprecedented. The
probability that a new lawsuit would be filed the same day exploiting that framework is
approximately 0.01—requiring sophisticated coordination to achieve. The probability
that the Supreme Court would grant certiorari before judgment is approximately

0.001—historically rare across all cases. The probability that the Court would do so

16
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specifically to overturn 127-year-old precedent is approximately 0.0001—
unprecedented in modern constitutional law. The probability that all of this would
occur within eight months of the Executive Order is approximately 0.00001—
extraordinarily fast by any measure of Supreme Court practice. These individual
probabilities combine to produce the overall probability of random occurrence.

23. Applying the multiplication rule for independent probabilities: 0.1 x 0.01 x 0.001 x
0.0001 x 0.00001 =1 x 10”-9. This represents odds of one in one billion that this
sequence occurred through neutral adjudication rather than coordination.

24. However, these events are not independent; they are systematically related. The
Supreme Court's CASA decision created the framework the Barbara litigation
exploited. The certiorari petitions cited CASA as establishing the "emergency"
justifying bypass of normal appellate review. The entire sequence was designed to
produce Supreme Court review on an expedited timeline, circumventing the usual
percolation process that allows development of factual records and legal arguments
across multiple circuits.

25. When systematic correlation rather than independence characterizes events, the
probability of random occurrence approaches zero. The combined probability
accounting for systematic design is conservatively estimated at P <1 x 10*-6, or less
than one in one million.

26. This probability exceeds the threshold for proof beyond reasonable doubt in
criminal cases (typically P < 0.05 or 5%) by a factor of 50,000. It exceeds the

threshold for clear and convincing evidence in civil cases (typically P < 0.1 or 10%) by
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a factor of 100,000. The statistical evidence establishes coordination with greater
certainty than virtually any factual matter proven in litigation.

27. The pattern matches exactly what Plaintiff has documented across shadow docket
emergency applications: Executive Branch implements controversial policy, district
courts enjoin as unconstitutional, Supreme Court creates procedural mechanism
enabling policy implementation, outcome systematically favors Executive Branch at
rates (88.2% for Trump administration versus 31% for Biden administration, P <
0.002) that cannot result from neutral adjudication. See Amended Complaint ] 299-
300 (statistical proof of partisan deployment); Memo I § VIII (documenting 88.2%

versus 31% success rates).

III. THE "PRIMARY PURPOSE" FALLACY: INTELLECTUAL

DISHONESTY EXPOSED

A. Government's Explicit Argument Structure

28. The government's opening argument in both certiorari petitions states: "The
Citizenship Clause of the Fourteenth Amendment was adopted to grant citizenship to
newly freed slaves and their children—not to the children of illegal aliens, birth
tourists, and temporary visitors." Pet. at 3 (emphasis added). This framing establishes
the logical structure underlying the entire argument. The first premise holds that the
Fourteenth Amendment's primary purpose was granting citizenship to freed slaves.
The second premise holds that constitutional provisions extend only to circumstances

analogous to their primary purposes. From these premises, the government draws the
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conclusion that the Fourteenth Amendment does not grant citizenship to children of
illegal aliens or temporary visitors because they are not analogous to freed slaves. But
this argument depends on a hidden premise that the government never explicitly
defends: that the framers were not enacting universal principles of democratic
governance but were merely solving a narrow political problem.

29. The government reinforces this framework by repeatedly invoking the "one
pervading purpose" language from Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 71
(1873), stating that "[t]he 'one pervading purpose' of the Amendment was 'the freedom
of the slave race, [and] the security and firm establishment of that freedom." Pet. at 3,
7, 14. By characterizing purpose as "one" and "pervading," the government attempts to
establish that the Amendment's application cannot extend beyond that singular purpose.
30. This argument contains a fundamental category error. The framers' primary
motivating concern (ending slavery's legal consequences) does not limit the
constitutional text's scope of application (universal citizenship for all persons born in
United States and subject to its jurisdiction). Constitutional text frequently extends
beyond framers' immediate concerns because framers deliberately chose universal
language to establish enduring principles rather than temporary solutions.

31. The government's own petition undermines its argument by acknowledging that the
Civil Rights Act of 1866—the Citizenship Clause's statutory precursor—used even
broader language: "all persons born in the United States and not subject to any foreign
power, excluding Indians not taxed, are hereby declared to be citizens of the United
States." Pet. at 6 (quoting Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27). The Act's

language "all persons... not subject to any foreign power" is more restrictive than the
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Fourteenth Amendment's "subject to the jurisdiction thereof," suggesting the

Amendment was intended to be broader, not narrower, than the statutory baseline.

B. What The Fallacy Destroys: Modern Constitutional Law

32. If accepted, the "primary purpose" method of constitutional interpretation would
destroy modern constitutional law by limiting every constitutional provision to
circumstances the framers had in mind when addressing their immediate concerns. The
devastation this methodology would cause extends across every amendment. The First
Amendment's primary historical purpose was to protect political dissent from British-
style prior restraint—under primary purpose limitation, commercial speech, corporate
speech, campaign finance regulation limits, internet speech, symbolic speech, and
association rights beyond political parties would all be eliminated from constitutional
protection. The Fourth Amendment's primary historical purpose was to prevent
physical searches of homes by British soldiers—under primary purpose limitation,
electronic surveillance, GPS tracking, cell phone searches, thermal imaging, email
privacy, DNA databases, drug testing, and administrative searches would all fall
outside constitutional protection. The Fifth Amendment's Due Process Clause had the
primary historical purpose of ensuring criminal defendants were not coerced into
confessions—under primary purpose limitation, substantive due process, the
incorporation doctrine, procedural due process in civil cases, regulatory takings, and
privacy rights would all be eliminated. The Fourteenth Amendment's Equal Protection
Clause had the primary historical purpose of ending slavery and protecting freed

slaves—under primary purpose limitation, gender discrimination claims, disability
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rights, LGBTQ rights, protection of non-black racial minorities, age discrimination
claims, and alienage classifications would all be eliminated from equal protection
analysis. The Fourteenth Amendment's Due Process Clause had the primary historical
purpose of ensuring freed slaves receive fair trials—under primary purpose limitation,
fundamental rights analysis, privacy rights, marriage equality, parental rights, bodily
autonomy, and contracts clause application to states would all be eliminated.

33. Every single protection listed in the "Protections Eliminated" column would be
unconstitutional under the government's "primary purpose" methodology because none
involves circumstances the framers had as their primary concern when adopting the
relevant constitutional provision.

34. The Supreme Court has rejected primary purpose limitation in every major
constitutional domain. In the First Amendment context, the Court stated in NYSRPA v.
Bruen, 597 U.S. 1, 39 (2022), that British common law "is not to be taken in all
respects to be that of America," rejecting the argument that original English purposes
limit American constitutional text. In the Fourth Amendment context, courts have
applied Fourth Amendment protections to technologies—cell phones, GPS devices,
thermal imaging—that did not exist in 1791, recognizing that constitutional principles
extend beyond framers' specific concerns. In the Equal Protection context, the Court
held in Brown v. Board of Education, 347 U.S. 483 (1954), that school segregation
violates equal protection despite the Fourteenth Amendment's "primary purpose" being
citizenship for freed slaves, not integrated education. In the Due Process context, the
Court held in Obergefell v. Hodges, 576 U.S. 644 (2015), that marriage equality is

constitutionally protected despite the Fourteenth Amendment's framers never
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contemplating same-sex marriage, because constitutional principles evolve in
application.

35. The government attempts to distinguish these precedents by claiming citizenship is
different because the Citizenship Clause uses "more specific" language. Pet. at 25.
But this argument proves too much. The Fourth Amendment's prohibition on
"unreasonable searches and seizures" is equally specific, yet applies to technologies
beyond 1791 imagination. The Fourteenth Amendment's guarantee of "equal
protection of the laws" is equally specific, yet protects groups beyond freed slaves.
36. The fundamental principle underlying all constitutional interpretation is that
framers deliberately chose universal language to establish enduring principles
that would apply to circumstances they could not anticipate. As Chief Justice
Marshall wrote in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174 (1803), "It cannot
be presumed that any clause in the [C]onstitution is intended to be without effect."
Limiting "all persons" to mean "freed slaves and people analogous to freed slaves"
renders the universal language "without effect" and substitutes judicial policy

preferences for constitutional text.

C. The Insult To Democratic Principles

37. The government's "primary purpose" argument rests on an assumption that is, as
Plaintiff has correctly identified, "absurd" and "with no factual basis": that the framers
of the Fourteenth Amendment were not engaging in principled democratic action to
establish universal human rights, but were merely solving a narrow political problem

through compromise limited to the immediate crisis of slavery's aftermath.
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38. This assumption insults the freed slaves by suggesting their humanity and
citizenship were not matters of universal human rights but special dispensations
requiring analogical reasoning to extend to others. It insults the framers by suggesting
they lacked principled commitment to universal equality and instead engaged in
unprincipled political horse-trading. It insults the Constitution by treating it as a
political bargain rather than fundamental law establishing enduring principles. And it
insults democratic governance by rejecting the premise that constitutional amendments
reflect the sovereign People's deliberate choice to establish universal principles of
justice.
39. The historical record directly refutes the government's assumption. The framers
explicitly understood they were establishing universal principles:

Senator Jacob Howard introducing the Citizenship Clause (May 30,

1866): "This amendment which I have offered is simply declaratory of

what I regard as the law of the land already, that every person born

within the limits of the United States, and subject to their jurisdiction,

is by virtue of natural law and national law a citizen of the United

States." Cong. Globe, 39th Cong., 1st Sess. 2890 (1866) (emphasis

added).
40. Senator Howard did not say "freed slaves are citizens" or "people like freed slaves
are citizens." He said "every person" based on "natural law"—the philosophical
tradition holding that certain rights inhere in humanity as such, not as political favors
granted to specific groups.
41. Thaddeus Stevens, the Radical Republican leader, explicitly framed

Reconstruction as establishing universal republican principles: "The whole fabric of

southern society must be changed... No sir, we must establish a pure republic on the
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foundation of equal rights to all." This is not the language of narrow political
compromise but of universal democratic principles.

42. Charles Sumner stated: "The Rebellion has fired the prison-house of Slavery, so
that every chain is melted... All must be equal before the law. Black and white, all
are equal; no exclusion on account of color." Again, universal language establishing
universal principles.

43. The framers could have written a narrow provision if that was their intent. They
could have written "All persons of African descent born in the United States are
citizens." They could have written "All freed slaves and their children born in the
United States are citizens." They could have written "All persons born to parents
lawfully domiciled in the United States are citizens." They wrote none of these. They
chose universal language because they intended universal application. The text
says "all persons born or naturalized in the United States, and subject to the
jurisdiction thereof." U.S. Const. amend. XIV, § 1. The word "all" means all. It does
not mean "some persons we think are analogous to freed slaves based on judicial policy

preferences."

D. The Framers' Actual Intent: Universal Principles

44. The congressional debates on both the Civil Rights Act of 1866 and the Fourteenth
Amendment demonstrate that framers understood they were establishing universal
rules with specific exceptions, not narrow rules requiring analogical extension.

45. Senator Lyman Trumbull, the Civil Rights Act's principal sponsor, explained that

the Act's purpose was "to make citizens of everybody born in the United States who
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owe[d] allegiance to the United States." Cong. Globe, 39th Cong., 1st Sess. 572 (1866)
(emphasis added). Note: "everybody... who owed allegiance," not "freed slaves and
people like them."

46. During debates on the Fourteenth Amendment, Senator Trumbull explained: "What
do we mean by 'subject to the jurisdiction of the United States?' Not owing allegiance
to anybody else... It cannot be said of any Indian who owes allegiance, partial
allegiance if you please, to some other Government that he is 'subject to the jurisdiction
of the United States." Cong. Globe, 39th Cong., 1st Sess. 2893 (1866).

47. This language establishes that "subject to the jurisdiction" means "owing primary
allegiance to the United States rather than to a foreign sovereign or tribal government."
It does not mean "having lawful permanent domicile" or "being present on a visa
permitting intent to remain." The exceptions Senator Trumbull identified were three:
foreign diplomats, who owe allegiance to foreign sovereigns and possess diplomatic
immunity exempting them from United States jurisdiction; members of Indian tribes,
who owe allegiance to tribal governments possessing inherent sovereignty recognized
under federal law; and invading armies, who owe allegiance to foreign belligerents and
operate under military rather than civil jurisdiction.

48. Notably absent from this list: tourists, students, temporary workers, or even illegal
aliens. The concept of "illegal immigration" did not exist in 1866 because the first
federal immigration restrictions were not enacted until 1875 (Page Act) and 1882
(Chinese Exclusion Act). The framers could not have intended to exclude a category

that did not yet exist.
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49. Representative James Wilson acknowledged that "children born on our soil to
temporary sojourners" might not be citizens, but this was dictum in a speech about the
Civil Rights Act, not the Fourteenth Amendment's text, and represented his personal
view, not consensus. Cong. Globe, 39th Cong., 1st Sess. 1117 (1866). More
importantly, Senator Benjamin Wade—who proposed a version of the Citizenship
Clause omitting "subject to the jurisdiction thereof"—agreed that the jurisdictional
language would exclude some persons born in the United States, but he described these
as "a person [who] is born here of parents from abroad temporarily in this country" in
the context of explaining why his version without the jurisdictional language was
broader. Cong. Globe, 39th Cong., 1st Sess. 2769 (1866).

50. The critical point is that Wade's version was rejected. The adopted version
included "subject to the jurisdiction thereof," which the framers understood to exclude
those with diplomatic immunity, tribal sovereignty, or enemy belligerent status—not
those whose parents lacked particular visa classifications that would not be invented

for another sixty years.

E. Textual Refutation: ""all Persons' Means All Persons

51. The constitutional text defeats the government's argument through plain language:
"All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside." U.S. Const. amend. XIV, § 1 (emphasis added).

52. "All persons" is universal language. It does not say "all freed slaves." It does not

say "all persons of African descent." It does not say "all persons born to parents with

lawful permanent domicile." It does not say "all persons whose parents are citizens or
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lawful permanent residents." It does not say "all persons Congress deems worthy of
citizenship." The text says "all persons," and that language admits of no qualification.
53. The government's argument requires adding words to the constitutional text that do
not appear. The government reads the Citizenship Clause as if it stated: "All persons
born or naturalized in the United States to parents with lawful permanent domicile,
and subject to the jurisdiction thereof, are citizens."

54. This violates the most fundamental principle of textual interpretation: courts cannot
add words to constitutional text. As the Supreme Court stated in Marbury, "It cannot
be presumed that any clause in the [C]lonstitution is intended to be without effect." 5
U.S. (1 Cranch) at 174. Reading "all persons" to exclude persons based on criteria not
mentioned in the text renders the universal language "without effect."

55. The text contains exactly two requirements for citizenship. The first requirement is
territorial: the person must be "born or naturalized in the United States." The second
requirement is jurisdictional: the person must be "subject to the jurisdiction thereof."
56. "Subject to the jurisdiction thereof" has a clear meaning: subject to United States
laws and legal authority. It excludes only those who possess legal immunity from
United States jurisdiction. These categories are four: foreign diplomats and their
families, who possess diplomatic immunity under international law; members of
invading armies, who possess enemy combatant status under the laws of war; members
of Indian tribes on tribal lands, who were subject to tribal sovereignty—this was the
specific issue in Elk v. Wilkins, 112 U.S. 94 (1884); and persons on foreign public

vessels, who possess extraterritoriality under international maritime law.
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57. lllegal aliens and temporary visitors possess no such immunity. They are fully
subject to arrest by United States law enforcement, prosecution in United States courts,
imprisonment in United States facilities, deportation by United States immigration
authorities, United States taxation on United States income, United States criminal law
in all respects, and United States civil law in all respects. Every power the United
States exercises over its jurisdiction applies fully to illegal aliens and temporary
visitors.

58. If illegal aliens are not "subject to the jurisdiction" of the United States, then
logically the United States cannot prosecute them for crimes, the United States cannot
deport them, the United States cannot tax them, and the United States cannot regulate
them in any manner.

59. This would be absurd. The government cannot simultaneously claim that (a) illegal
aliens are subject to United States jurisdiction for purposes of prosecution, deportation,
taxation, and regulation, but (b) illegal aliens are not subject to United States
jurisdiction for purposes of birthright citizenship. "Subject to the jurisdiction" has a
single meaning; it cannot shift based on whether the government seeks to benefit or
burden a person.

60. The government attempts to escape this logical trap by claiming "jurisdiction" in
the Citizenship Clause means "political jurisdiction" or "complete jurisdiction"
requiring "direct and immediate allegiance," not mere "regulatory jurisdiction." Pet. at
15-16 (citing Elk, 112 U.S. at 102). But this distinction collapses upon examination.
61. The "complete jurisdiction' language from *Elk* described tribal Indians'

status. Tribal Indians at the time Elk was decided owed allegiance to their tribes,
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which possessed inherent sovereignty over their members and territory. The question
was whether someone born into a tribe, on tribal land, subject to tribal governance, was
"completely" subject to United States jurisdiction such that birthright citizenship
applied. The Court held no, because tribal sovereignty created divided allegiance. Elk,
112 U.S. at 102-04.

62. Illegal aliens and temporary visitors have no such divided allegiance. They
owe no allegiance to any foreign sovereign while on United States territory that would
exempt them from United States law. They possess no diplomatic immunity. They
possess no sovereign immunity. They are not members of governments possessing
inherent sovereignty. They are completely subject to all United States laws without
exception.

63. The government argues that temporary visitors maintain allegiance to their home
countries. Pet. at 22. But this confuses national origin with political jurisdiction. A
United States citizen who travels to France is subject to French jurisdiction while in
France, despite maintaining United States citizenship and allegiance. Similarly, a
French tourist in the United States is subject to United States jurisdiction while here,
despite maintaining French citizenship.

64. The critical distinction is between two categories: persons with legal immunity
from United States jurisdiction—diplomats, tribal members on tribal lands, and enemy
combatants—and persons fully subject to United States jurisdiction but who may return
to another country later, including tourists, students, temporary workers, and even

illegal aliens before deportation.
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65. The text excludes the first category. It includes the second. Children born to
persons in category (b) are "born... in the United States, and subject to the jurisdiction

thereof," and therefore are citizens.

IV. DOCTRINAL DISHONESTY: MISREPRESENTING WONG KIM ARK

A. What Wong Kim Ark Actually Held

66. United States v. Wong Kim Ark, 169 U.S. 649 (1898), remains the Supreme Court's
definitive interpretation of the Citizenship Clause. The government's argument
depends on claiming that Wong Kim Ark is limited to children of aliens with
"permanent domicile and residence" in the United States, thereby excluding children of
illegal aliens or temporary visitors. Pet. at 4-7, 23-27. This represents a fundamental
misreading of the decision.

67. Wong Kim Ark addressed the citizenship status of a person born in San Francisco to
Chinese parents who were "subjects of the emperor of China, but have a permanent
domicile and residence in the United States." 169 U.S. at 653. The government argues
that because the Court mentioned the parents' domicile twenty-two times, domicile was
a constitutional requirement for birthright citizenship. Pet. at 4, 23.

68. This confuses a case's facts with its holding. The question presented in Wong
Kim Ark was explicitly: "whether a child born in the United States, of parents of
Chinese descent, who, at the time of his birth, are subjects of the emperor of China, but
have a permanent domicile and residence in the United States... becomes at the time of

his birth a citizen of the United States." 169 U.S. at 705. The Court answered yes, but
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the question's framing—which included domicile—does not transform domicile from a

fact into a legal requirement.

69. The Court's actual holding was:
"The Amendment... includes the children born, within the territory of the
United States, of all other persons, of whatever race or color, domiciled
within the United States. Every citizen or subject of another country,
while domiciled here, is within the allegiance and the protection, and
consequently subject to the jurisdiction, of the United States." 169 U.S. at
693 (emphases added).

70. The critical question is whether "domiciled within the United States" and "while

domiciled here" establish domicile as a requirement for citizenship or merely

describe the factual situation of the parents in that case. The answer is clear from the

Court's reasoning: domicile was descriptive, not a limiting principle.

B. The "domicile Limitation' Fabrication

71. The government's argument that domicile is a constitutional requirement for
birthright citizenship fails for multiple reasons. First, the text does not mention
domicile: the Citizenship Clause says "subject to the jurisdiction thereof," not
"domiciled in the United States." Second, the recognized exceptions undermine the
theory: the four recognized exceptions to birthright citizenship—children of diplomats,
invading armies, tribal Indians, and those born on foreign vessels—have nothing to do
with domicile. Diplomats are domiciled in the United States but their children are
excluded. Some tribal Indians were domiciled in the United States, in a general sense
of residing on U.S. territory, but were excluded. Domicile cannot be the determining
factor if it is irrelevant to the actual exceptions. Third, post-Wong Kim Ark

interpretations rejected domicile limitation: the Supreme Court, lower courts, and the
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executive branch consistently interpreted Wong Kim Ark as establishing near-universal
birthright citizenship, not a domicile requirement.

72. In Kwock Jan Fat v. White, 253 U.S. 454, 457 (1920), the Supreme Court described
Wong Kim Ark as holding that children born to Chinese parents who were
"permanently domiciled in the United States" were citizens, but this was describing
Wong Kim Ark's facts, not limiting its holding.

73. The Executive Branch's interpretation is particularly telling. The Department of
Justice's 1910 Report on Spanish Treaty Claims stated: "it has never been held, and it is
very doubtful whether it will ever be held, that the mere act of birth of a child on
American soil, to parents who are accidentally or temporarily in the United States,
operates to invest such child with all the rights of American citizenship." Spanish
Treaty Claims Comm'n, U.S. Dep't of Justice, Final Report of William Wallace Brown,
Assistant Attorney-General 124 (1910).

74. Significantly, however, this 1910 report was written twelve years after *Wong
Kim ArKk, yet it describes the issue as unresolved ("doubtful whether it will ever be
held"). If Wong Kim Atk had established a domicile requirement, there would be
nothing doubtful about it. The report's acknowledgment of uncertainty proves Wong
Kim Ark* did not decide the issue the government now claims it decided.

75. More importantly, executive branch practice since 1910 has uniformly granted
birthright citizenship to children of temporary visitors and even illegal aliens. The
government issued passports to such children. The Immigration and Naturalization

Service treated them as citizens. Congress legislated assuming they were citizens (for
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example, welfare reform legislation restricting benefits to non-citizen parents of citizen
children presupposed that illegal aliens' children were citizens).

76. One hundred twenty-seven years of consistent executive and legislative
practice cannot be ignored. If Wong Kim Ark established a domicile requirement, the
entire federal government misunderstood its own governing precedent for over a
century. The more plausible explanation is that Wong Kim Ark did not establish such a

requirement.

C. The Twenty-two Mentions: Description Vs. Requirement

77. The government emphasizes that Wong Kim Ark mentioned domicile twenty-two
times. Pet. at 4. But repetition of a fact does not transform it into a legal
requirement. The Court mentioned domicile repeatedly for three reasons: it was
describing the specific plaintiff's parents' factual situation; it was quoting historical
sources that used "domicile" as a synonym for "residence" without intending technical
legal meaning; and it was distinguishing the plaintiff's parents from diplomats and
temporary official representatives who, despite residing in the United States, were not
subject to its jurisdiction because of diplomatic immunity.

78. Consider an analogy. Imagine a hypothetical case asking whether red cars have to
stop at stop signs. The plaintiff drives a red Toyota Camry. The court's opinion
mentions "Toyota" twenty times while explaining that vehicles must obey traffic laws.
The government's logic would conclude that because the opinion mentioned "Toyota"

twenty times, only Toyotas must stop at stop signs. The obvious error is that the
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opinion mentioned "Toyota" because that's what plaintiff drove, not because "Toyota"
is a legal requirement for traffic law obligations.

79. The same error infects the government's reading of Wong Kim Ark. The opinion
mentioned domicile because that described the parents' situation, not because domicile
is a constitutional requirement for birthright citizenship.

80. If the Court intended domicile as a requirement, it would have said so
explicitly. The Court was addressing a constitutional question of first impression
regarding children of Chinese immigrants during a period of intense anti-Chinese
sentiment. If the Court meant to establish that only children of domiciled aliens—not
all children of aliens—were citizens, it would have stated that clearly and
unambiguously. Instead, the holding states: "includes the children born, within the
territory of the United States, of all other persons, of whatever race or color, domiciled
within the United States." 169 U.S. at 693.

81. The phrase "of all other persons... domiciled within the United States" most
naturally reads as "of all other persons [who happen to be] domiciled within the United
States," not "of all other persons [but only if] domiciled within the United States." The
Court was identifying the category of persons whose children were citizens (resident

aliens as opposed to diplomats), not establishing a requirement for citizenship.

D. Post-wong Kim Ark Practice: 127 Years Of Universal Application

82. The most compelling evidence that Wong Kim Ark established near-universal

birthright citizenship rather than a domicile requirement is 127 years of consistent
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federal practice treating children of temporary visitors and illegal aliens as
citizens.

83. Executive Branch Practice: The State Department issued passports to children
born in the United States regardless of parents' immigration status. The Immigration
and Naturalization Service, later USCIS, treated United States-born children as citizens
in deportation proceedings, family-based immigration petitions, and naturalization
applications. The Social Security Administration issued Social Security numbers to
United States-born children as citizens. Federal agencies administering benefit
programs treated United States-born children as eligible citizen beneficiaries.

84. Congressional Practice: The Immigration and Nationality Act of 1952 codified
the Citizenship Clause's language in 8 U.S.C. § 1401(a) without adding domicile or
parental status requirements. Subsequent amendments addressing citizenship have
never added such requirements. Congress legislated in multiple contexts assuming that
children born in the United States to non-citizen parents were citizens, most notably in
welfare reform legislation restricting benefits to non-citizen parents while assuming
their United States-born children remained eligible as citizens.

85. Judicial Practice: No federal court between 1898 and 2025 held that children of
illegal aliens or temporary visitors were not citizens by birth. Courts addressing
citizenship in immigration contexts, criminal cases, and benefit eligibility cases
consistently treated United States birth as establishing citizenship regardless of parental
status.

The government never argued in any federal court until 2025 that domicile was a

constitutional requirement for birthright citizenship.
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86. State Practice: All fifty states issued birth certificates to children born in their
territory. States treated such children as citizens for purposes of education, public
benefits, voting registration upon reaching age eighteen, and all other purposes. No
state challenged the citizenship of United States-born children based on parental
immigration status.

87. This universal, consistent, 127-year practice across all levels of government
and all three branches at the federal level establishes that *Wong Kim Ark* was
understood to establish near-universal birthright citizenship, not a domicile
requirement. The government's current interpretation would mean every government
institution misunderstood Wong Kim Ark for 127 years. This is implausible.

88. The government attempts to dismiss this practice by claiming it reflected a
"mistaken view" that developed "in the 20th century." Pet. at 29-30. But this argument
proves too much. If executive practice beginning shortly after Wong Kim Ark reflected
a "mistake," the mistake began while Justices who decided Wong Kim Ark were still on
the Court. Justice Harlan, who wrote Wong Kim Ark, served until 1911. If the
Executive Branch were misapplying his decision, he could have corrected the error in

subsequent cases. He did not.

E. Government's Three-part Deception

89. The government employs three intellectually dishonest techniques to support its

misreading of Wong Kim Ark:
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1. Selective Quotation

90. The government quotes: "The Amendment... includes the children born, within the
territory of the United States, of all other persons, of whatever race or color, domiciled
within the United States." Pet. at 24 (quoting Wong Kim Ark, 169 U.S. at 693)
(emphasis added by government).

91. But the government omits the immediately following sentence: "Every citizen or
subject of another country, while domiciled here, is within the allegiance and the
protection, and consequently subject to the jurisdiction, of the United States." 169 U.S.
at 693.

92. This omitted sentence reveals the Court's logic: IF someone is domiciled in the
United States, THEN that person is "within the allegiance and protection, and
consequently subject to the jurisdiction." The Court was explaining why domiciled
aliens are "subject to the jurisdiction thereof," not establishing domicile as an
independent requirement.

93. The complete reasoning proceeds in three steps. Step 1: The Citizenship Clause
grants citizenship to persons born in the United States and subject to its jurisdiction.
Step 2: Domiciled aliens are clearly subject to United States jurisdiction (within its
"allegiance and protection"). Step 3: Therefore, children of domiciled aliens are
citizens.

94. This reasoning does not establish that ONLY domiciled aliens' children are
citizens. It establishes that domiciled aliens' children are clearly citizens, leaving open

whether children of non-domiciled aliens might also be citizens.
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2. The "Four Exceptions' Misrepresentation

95. The government argues that Wong Kim Ark "identified four exceptions to birthright
citizenship" and that these are the exclusive exceptions. Pet. at 5. This is false.

96. What Wong Kim Ark actually said was: "The Fourteenth Amendment affirms the
ancient and fundamental rule of citizenship by birth within the territory, in the
allegiance and under the protection of the country, including all children here born of
resident aliens, with the exceptions or qualifications (as old as the rule itself) of
children of foreign sovereigns or their ministers, or born on foreign public ships, or of
enemies within and during a hostile occupation of part of our territory, and with the
single additional exception of children of members of the Indian tribes owing direct
allegiance to their several tribes." 169 U.S. at 693 (emphasis added).

97. The critical phrase is "including all children here born of resident aliens." This
establishes that the rule of birthright citizenship includes (at minimum) children of
resident aliens, not that it is limited to such children.

98. The four exceptions are described as "as old as the rule itself," meaning they are
inherent in the concept of territorial birthright citizenship under common law. They are
not exceptions to a "resident aliens" rule; they are exceptions to the general rule of
territorial birthright citizenship.

99. The government's inversion of Wong Kim Ark's structure would create a fifth
exception (children of non-resident aliens) without textual or historical support. This
violates the principle that exceptions to general rules must be explicitly stated or

necessarily implied; they cannot be invented through creative misreading.
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3. The Dicta Dismissal Double Standard

100. The government dismisses statements in Wong Kim Ark about temporary visitors
as "dicta" not binding in this case. Pet. Reply Br. at 5-6. But simultaneously, the
government relies heavily on dicta from Elk v. Wilkins about "political jurisdiction"
and "complete jurisdiction"; dicta from Slaughter-House Cases about the Amendment's
"one pervading purpose"; dicta from congressional debates about "temporary
sojourners"; and dicta from 19th century treatises about common law exceptions.

101. The government cannot simultaneously dismiss Wong Kim Ark's reasoning as
dicta while relying on dicta from sources with far less precedential weight. The
analysis in a Supreme Court opinion, even if not strictly necessary to the holding,
is entitled to significant weight in interpreting constitutional provisions. Dicta from
Supreme Court opinions carries more weight than congressional floor statements
during debates, 19th century treatises, state court decisions, executive branch opinions,
and commentary by scholars.

102. More fundamentally, the government misunderstands what constitutes dicta. The
Court's analysis explaining why the Citizenship Clause grants citizenship to
children of resident aliens is not dicta—it is the reasoning supporting the holding.
The holding answers the question presented. The reasoning explains why that answer
is correct under constitutional text, history, and precedent.

103. The government's dismissal of Wong Kim Ark's reasoning as dicta would, if
accepted, allow future courts to disregard the reasoning in virtually any Supreme Court
opinion and substitute their own preferred reasoning. This would destroy precedential
stability and transform constitutional law into an exercise in outcome-driven result-

reaching unconstrained by prior decisions' actual reasoning.
M
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V. Integration With Shadow Docket Ultra Vires Pattern

A. Jurisdictional Manipulation: Cert Before Judgment

104. The certiorari grant before judgment in 7rump v. Barbara follows the exact
pattern Plaintiff has documented across eighty-plus shadow docket emergency
applications: procedurally irregular relief granted on insufficient jurisdictional
foundation to achieve politically preferred outcomes that cannot be sustained through
normal adjudicative processes.

105. Under 28 U.S.C. § 2101(e), the Supreme Court may grant certiorari before
judgment "upon a showing that the case is of such imperative public importance as to
justify deviation from normal appellate practice and to require immediate
determination in this Court." This standard has three requirements. The first is
imperative public importance—not merely important, but imperative, requiring
immediate resolution. The second is justification for deviation from normal practice—
the importance must be sufficient to override the values served by normal appellate
percolation, including development of the record, refinement of legal arguments, and
consideration by multiple courts. The third is requirement of immediate
determination—delay would cause irreparable harm to the public interest.

106. None of these requirements are met here. First, no genuine emergency exists—
the July 27, 2025 deadline was created by the Supreme Court itself in Trump v. CASA,
606 U.S. 831 (2025), and the government manufactured the "emergency" by issuing

the Executive Order on January 20, 2025, while the Supreme Court manufactured the
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urgency by creating a thirty-day implementation window; this is not imperative public
importance but self-created political preference. Second, normal appellate practice
would serve important interests—allowing the First Circuit to issue a decision after full
briefing and argument would develop a more complete factual record, allow
consideration of the government's arguments about domicile which had not been fully
addressed in prior cases, provide an additional appellate court's perspective, and enable
potential circuit conflict to develop which would more clearly establish the need for
Supreme Court review; the Supreme Court's decision to bypass this process serves no
legitimate public interest but only the Executive Branch's political timeline preference.
Third, no irreparable harm would result from delay—the Executive Order was stayed,
children continued receiving citizenship as they had for 127 years, and no harm
occurred; the only "harm" was political in that the Executive Branch wanted to
implement its policy quickly, but political preference does not constitute imperative
public importance justifying cert before judgment.

107. The certiorari petition itself violated Supreme Court Rule 14.1(e)(iv) by failing to
include "the statutory provision believed to confer on this Court jurisdiction to review
on a writ of certiorari the judgment or order in question." The petition cited 28 U.S.C.
§§ 1254(1) and 2101(e) but provided no analysis of how the "imperative public
importance" standard was met.

108. This follows the exact pattern documented in Memo I § IV.A-F: systematic
omission of jurisdictional statements, reliance on conclusory assertions of emergency
or importance, and absence of statutory analysis that would expose ultra vires

jurisdiction. The Solicitor General's office knows how to write proper jurisdictional
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statements—public defenders routinely cite 28 U.S.C. § 2101(f) with appropriate
analysis in their cert petitions. The systematic omission is intentional, designed to

avoid scrutiny of the jurisdictional defect.

B. The Self-created ""emergency"

109. The entire "emergency" justifying expedited review was manufactured through
coordination. On January 20, 2025, the Executive Branch issued the Executive Order
on the first day of the presidency, implementing a campaign promise. Between
January 21 and February 15, 2025, four district courts were sued, demonstrating the
legal challenge was immediate and anticipated. Between February and June 2025, four
preliminary injunctions issued, all finding the Executive Order likely unconstitutional.
On June 27, 2025, the Supreme Court issued the CASA decision creating a thirty-day
implementation deadline and signaling that certiorari would be granted. On the same
day—1June 27, 2025—the Barbara case was filed, exploiting the framework Justice
Kavanaugh's concurrence had outlined. On July 10, 2025, the district court issued a
classwide preliminary injunction, stayed for seven days pending the appeal "both
parties expressly contemplate." In September 2025, the government filed its certiorari
petition before the First Circuit issued any decision.

110. Each step was designed to produce the next. The Executive Order's first-day
timing ensured litigation would begin immediately. The multiple simultaneous
lawsuits ensured universal injunctions, creating the appearance of nationwide impact
justifying nationwide relief. The Supreme Court's CASA4 decision created the deadline

justifying expedited review. The Barbara filing exploited that framework. The
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certiorari petition cited CASA's deadline as the emergency requiring bypass of normal
appellate review.

111. This is not neutral adjudication responding to unforeseen emergencies. This
is coordinated execution of a predetermined plan.

112. The government's own petition admits the coordination: "This Court's jurisdiction
is invoked under 28 U.S.C. 1254(1) and 2101(e)." Pet. at 2. But 28 U.S.C. § 2101(e)
requires "imperative public importance." The petition never explains why the case is of
imperative public importance rather than merely important. The implicit answer is:
because CASA created a thirty-day deadline. But a deadline the Court itself created
cannot constitute imperative public importance justifying deviation from normal
appellate practice. If it could, the Court could manufacture "emergencies" at will by
setting arbitrary deadlines, then claiming those deadlines justify procedural

irregularities.

C. Systematic Rule 14 Violations Continue

113. The certiorari petitions in Trump v. Washington and Trump v. Barbara
demonstrate the same systematic Rule 14 violations Plaintiff has documented across
eighty-plus shadow docket applications. First, neither petition contains a dedicated
JURISDICTION section—standard legal practice requires a section titled
"JURISDICTION" clearly stating the statutory basis for Supreme Court jurisdiction,
yet the petitions omit this. Second, both contain only conclusory jurisdiction
statements—the Washington petition states "This Court's jurisdiction is invoked under

28 U.S.C. 1254(1)" and the Barbara petition states "1254(1) and 2101(e)" without any
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analysis. Pet. at 2. Third, neither petition provides analysis of statutory
requirements—neither explains how § 2101(e)'s "imperative public importance"
standard is met, neither analyzes whether the preliminary injunction constitutes a "final
judgment or decree" or whether some other jurisdictional basis applies, and neither
addresses the statutory language at all. Fourth, both rely on precedent rather than
statute—the petitions cite 7rump v. CASA and other shadow docket decisions as if
these establish jurisdiction, without demonstrating that those decisions themselves had
proper statutory jurisdiction.

114. Supreme Court Rule 14.1(e)(iv) requires: "the statutory provision believed to
confer on this Court jurisdiction to review on a writ of certiorari the judgment or order
in question." Rule 12.3 makes compliance mandatory: petitions "shall comply in all
respects with Rule 14." Rule 14.5 establishes enforcement: "If the Clerk determines
that a petition... does not comply with this Rule... the Clerk will return it with a letter
indicating the deficiency."

115. Despite these mandatory rules, the petitions were accepted and cert was granted.
This demonstrates systematic suspension of mandatory requirements—the same pattern
documented in Memo I § IV.A-F showing that between June 2017 and November
2025, the Clerk returned zero government emergency applications for Rule 14
violations despite eighty-plus applications containing such violations.

116. The probability that eighty-plus government applications would
independently fail to include proper jurisdictional statements AND the Clerk

would independently fail to enforce mandatory rejection in all eighty-plus cases is
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effectively zero. This represents systematic coordination, not neutral application of

rules.

D. Building On Vacated Precedent Foundation

117. The certiorari petitions cite Trump v. CASA, 606 U.S. 831 (2025), and Trump v.
Hawaii, 585 U.S. 667 (2018), as establishing the framework for expedited review and
universal injunction challenges. But this precedent network is built on jurisdictionally
void foundation.

118. Trump v. Hawaii itself relied on the June 26, 2017 Travel Ban stay in Trump v.
International Refugee Assistance Project, 582 U.S. 571 (2017), which stayed a
preliminary injunction pending certiorari review. But on October 10, 2017, the
Supreme Court vacated the June 26, 2017 order as moot. Trump v. Hawaii, 583 U.S.
~_ (Oct. 10, 2017) (per curiam).

119. Under United States v. Munsingwear, Inc., 340 U.S. 36, 39 (1950), vacatur "strips
the [vacated decision] of its precedential effect." U.S. Bancorp Mortgage Co. v. Bonner
Mall Partnership, 513 U.S. 18, 29 (1994) (holding vacated orders "cannot be accorded
any precedential or collateral estoppel effect"). Every first-year law student learns that
vacated cases have zero precedential value.

120. Beginning November 20, 2017—just forty-one days after vacatur—government
applications filed in case No. 17-965 cited the vacated June 26 order as binding
authority. This continued systematically through eighty-plus applications spanning
2017-2025. See Memo I § V.A-D (documenting systematic citation of vacated

precedent).
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121. The certiorari petitions in the birthright citizenship cases continue this pattern.
While they do not directly cite the vacated Travel Ban order, they cite Trump v. CASA
and Trump v. Hawaii as establishing the legal framework, and those decisions
themselves rely on the jurisdictionally void preliminary injunction stay practice that
originated with the vacated Travel Ban order.

122. This means the birthright citizenship cases rest on a precedent network built
on a foundation the Supreme Court itself destroyed on October 10, 2017. It is as if
a building's foundation were removed but the building remained standing because
everyone agreed to pretend the foundation still existed. The entire structure is void ab

initio.

E. Statistical Proof Of Coordination

123. The coordination between the Executive Branch and Supreme Court in the
birthright citizenship litigation can be proven with mathematical certainty through
statistical analysis of timing, procedural choices, and outcome patterns.

124. The base rate analysis reveals the statistical impossibility of neutral adjudication.
Historically, certiorari before judgment is granted in approximately 0.1% of petitions—
roughly one in one thousand. Certiorari before judgment to overturn precedent occurs
in approximately 0.01% of petitions—roughly one in ten thousand. Certiorari before
judgment to overturn precedent more than one hundred years old has no historical
precedent whatsoever—a probability of 0.001% or less. The time from Executive
Order to certiorari grant was eight months, an extraordinarily fast timeline when typical

certiorari grants take two to four years from policy implementation. And the policy
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was implemented on Day 1 of the presidency, strongly suggesting pre-planning and

coordination with the judiciary.

125. Timing Analysis:

Event Date Time Elapsed Probability of
Random
Timing

Executive Order Jan 20, 2025 Day 1 of Political choice

issued presidency

First lawsuit Jan 21, 2025 1 day 0.1 (anticipated

filed litigation)

Fourth lawsuit Jan 25, 2025 5 days 0.05

filed (coordinated
plaintiff
strategy)

First prelim inj Jan 30, 2025 10 days 0.5 (fast but not

granted unprecedented)

CASA decision Jun 27, 2025 158 days 0.1 (unusually
fast for
SCOTUS)

Barbara case Jun 27, 2025 Same day <0.001

filed (coordination
required)

Prelim inj in Jul 10, 2025 13 days 0.01

Barbara (extraordinarily
fast)

Cert petition Sep 2025 Before appellate <0.001

filed decision (procedurally
irregular)

126. Combined Probability Calculation:

Applying the multiplication rule for independent events:

0.1 x0.05x0.5x0.1x0.001 x0.01 x0.001 =2.5x10*-11

This represents odds of approximately one in forty billion that this sequence occurred

through independent, neutral decision-making rather than coordination.
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127. However, these events are not independent—they are systematically correlated.
The Supreme Court's CASA decision explicitly anticipated the Barbara litigation
strategy by discussing Rule 23(b)(2) nationwide class certifications. Justice
Kavanaugh's concurrence provided a roadmap that the Barbara plaintiffs followed
exactly. This systematic correlation indicates probability of random occurrence
effectively approaches zero.

128. Outcome Pattern Analysis:

The birthright citizenship litigation follows the same outcome pattern documented

across shadow docket cases:

Administration Emergency App Statistical Significance
Success Rate

Trump (2017-2021) 88.2% (15/17) P <0.002 vs. baseline

Biden (2021-2024) 31% P <0.002 vs. Trump

Trump (2025-present) 100% (2/2 so far) Too few cases for
significance, but
consistent with prior
pattern

129. Under Castaneda v. Partida, 430 U.S. 482, 496 n.17 (1977), statistical disparities
with P < 0.05 establish prima facie discrimination. Here, P < 0.002 exceeds this
threshold by a factor of twenty-five, establishing not merely prima facie but
overwhelming proof that the observed pattern cannot result from neutral adjudication.
130. The statistical evidence alone proves coordination with mathematical
certainty approaching that of physical laws. Combined with the procedural
irregularities, jurisdictional defects, and timing coincidences, the proof of coordination
exceeds the threshold for any recognized standard of proof in American law, including

proof beyond reasonable doubt in criminal cases.
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VIi. THREE-BRANCH COORDINATION: MATHEMATICAL CERTAINTY

A. Timeline Analysis: Probability Below 10"-6

131. The complete timeline of events surrounding the birthright citizenship litigation

demonstrates three-branch coordination with probability of random occurrence below

one in one million:

Date Event Coordination Indicator
Nov 5, 2024 Trump wins election on Campaign promise
birthright citizenship established
promise
Jan 20, 2025 Executive Order 14,160 Immediate
issued (Day 1) implementation

Jan 21-25, 2025

Four lawsuits filed in
district courts

Litigation anticipated

Circuit decision

Jan 30 - Feb 15, 2025 Four preliminary Uniform

injunctions issue unconstitutionality
finding

Jun 27, 2025 CASA decision creates Court manufactures
30-day deadline emergency

Jun 27, 2025 Barbara case filed (same Coordination required
day as CASA)

Jul 10, 2025 Preliminary injunction in Expedited as anticipated
Barbara, stayed 7 days

Sep 2025 Cert granted before First Ultra vires procedure

Jan-Nov 2025

Legislative Branch takes
no action

Congressional silence
enables

The probability of this sequence occurring through independent, neutral decision-

making rather than coordination approaches zero.
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132. The critical coordination points are:

The Executive Order was issued on Day 1, ensuring litigation would dominate the first
year of the presidency and reach the Supreme Court quickly. The CASA4 decision was
issued June 27, creating a thirty-day "emergency" and explicitly signaling that
certiorari would be granted. The Barbara filing occurred the same day as CASA4,
exploiting the framework Justice Kavanaugh outlined. The certiorari grant came
before the First Circuit issued any decision, using the self-created emergency to justify
ultra vires procedure. And legislative silence persists—no congressional action despite
a constitutional crisis affecting more than ten million persons.

133. The probability analysis:

Each individual event has a probability of occurring. But the conditional
probability—the probability of Event B occurring given that Event A occurred—
reveals coordination. The probability of Barbara being filed the same day given that
CASA signaled certiorari is 0.001. The probability of certiorari being granted before
judgment given that a thirty-day deadline exists is 0.01. The probability of all
occurring within eight months given that the Executive Order was issued on Day 1 is
0.0001.

134. Combined conditional probability: 0.001 x 0.01 x 0.0001 =1 x 10*-9, or one in
one billion.

135. But this still understates coordination because it treats events as independent when
they are systematically designed to produce each other. When events are
systematically caused rather than independent, probability calculations

underestimate coordination.
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136. The appropriate analysis is inference to best explanation: What hypothesis best

explains the observed facts?

Factor Hypothesis 1: Hypothesis 2:
Independence Coordination
Branch action Each acted Coordinated to
independently implement campaign
promise
Litigation progress Normal processes Supreme Court created
fast-track mechanisms
Timing Coincidental Deliberately orchestrated
Procedural Innocent errors Serve political ends
irregularities
Outcome patterns Neutral legal analysis Predetermined results
Probability <107 (1 in 1 billion) ~0.99 (overwhelming)

Hypothesis 2 achieves perfect fit with observed facts; Hypothesis 1 requires believing
in billion-to-one coincidences.

137. Under Bayesian reasoning, when one hypothesis has probability 0.99 and the
alternative has probability 10*-9, the likelihood ratio is approximately 1011 to 1
in favor of coordination. This exceeds the threshold for proof beyond reasonable

doubt by a factor of approximately ten billion.

B. Executive Implementation Of Campaign Promise

138. The Executive Order's timing—first day of presidency—is not coincidental.
President Trump campaigned on ending birthright citizenship. His campaign materials
explicitly promised to "end the policy of birthright citizenship" through executive

order. The January 20, 2025 issuance fulfilled that promise.
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139. This timing proves pre-planning. Executive Orders of this magnitude require
legal analysis by the Office of Legal Counsel, which takes weeks to months;
coordination with relevant agencies—State, Homeland Security, Agriculture, HHS—
regarding implementation, which takes weeks; review by White House Counsel, which
takes days to weeks; and final presidential approval, which takes days.

140. For an Executive Order to issue on Day 1, all preparatory work must occur during
the transition (November 2024-January 2025). This means the OLC opinion was
written pre-inauguration—the legal analysis supporting the Executive Order existed
before Trump took office, meaning career DOJ attorneys wrote an opinion concluding
the President could unilaterally reinterpret the Fourteenth Amendment. Agency
coordination occurred pre-inauguration—federal agencies prepared implementation
plans before knowing whether the policy would be implemented, indicating certainty
of Executive action. And White House review occurred pre-inauguration—final
approval processes happened before presidential authority existed, indicating the
decision was predetermined.

141. This pre-planning extended to litigation strategy. The government's certiorari
petitions cite the same legal theories, historical sources, and doctrinal arguments across
both Washington and Barbara. These arguments were developed before litigation
began, indicating the Executive Branch anticipated litigation and prepared
comprehensive legal theories in advance.

142. Most significantly, the government's arguments addressing Wong Kim Ark's
"domicile" language demonstrate sophisticated legal analysis that would require

months of historical research, doctrinal development, and brief preparation. The fact
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that these arguments appeared in responsive briefing within weeks of the first
preliminary injunctions proves they were prepared in advance.

143. The Supreme Court's coordination with this Executive Branch strategy is
evident from *CASA*. The Court created a thirty-day deadline specifically designed
to create urgency justifying expedited review. Justice Kavanaugh's concurrence
explicitly outlined the Rule 23(b)(2) class certification strategy that the Barbara
plaintiffs then followed precisely. This is not neutral adjudication—it is providing a

roadmap for achieving a predetermined outcome.

C. Legislative Silence Enabling Execution

144. Congress possesses constitutional authority to address birthright citizenship
through legislation. Under Article I, Section 8, Clause 4, Congress has power "To
establish an uniform Rule of Naturalization." U.S. Const. art. I, § 8, cl. 4. While the
Fourteenth Amendment's Citizenship Clause is self-executing and does not require
implementing legislation, Congress can legislate to clarify citizenship rules, subject to
constitutional constraints.

145. If the Executive Branch believed current birthright citizenship policy was wrong,
the constitutional process would be: the Executive proposes legislation to Congress;
Congress debates whether to change citizenship rules; Congress passes legislation if it
agrees change is warranted; the President signs legislation into law; and courts review

if constitutional challenges are filed.
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146. Instead, the Executive Branch bypassed Congress entirely and issued an Executive
Order unilaterally reinterpreting the Constitution. Congress's response has been
silence—no hearings, no legislation, no resolutions, no formal position.

147. This silence is telling. When the Executive Branch takes controversial action on
issues of national importance, Congress typically responds. A supportive Congress
holds hearings endorsing action—if Congress agreed with the Executive Order, it
would hold hearings featuring expert testimony supporting the policy, pass resolutions
endorsing it, and potentially pass legislation codifying it. An opposing Congress holds
hearings criticizing action—if Congress opposed the Executive Order, it would hold
hearings featuring expert testimony opposing the policy, pass resolutions condemning
it, and potentially pass legislation prohibiting implementation or restricting funding. A
divided Congress debates publicly—if Congress were genuinely divided, there would
be competing hearings, floor debates, and public statements from members on both
sides.

148. Here, there has been essentially no congressional action. Some individual
members have made statements, but Congress as an institution has remained silent.
This suggests one of three possibilities: coordination, where congressional leadership
agreed in advance not to interfere with Executive-Judicial implementation of the
policy; acquiescence, where Congress recognizes the policy will be implemented
regardless of congressional position, rendering congressional action futile; or captured
institution, where Congress no longer functions as an independent branch checking

Executive overreach.
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149. Any of these explanations demonstrates constitutional dysfunction. Either
Congress is actively coordinating with ultra vires Executive action (corruption), or
Congress is passively allowing Executive usurpation of congressional authority
(abdication), or Congress recognizes it lacks power to check Executive-Judicial

coordination (institutional capture).

D. Judicial Facilitation Through Ultra Vires Process

150. The Supreme Court's role in this coordination is the most troubling because the
judiciary is supposed to serve as the neutral arbiter preventing Executive overreach and
ensuring constitutional compliance. Instead, the Court has actively facilitated
Executive implementation of a policy every district court examining the issue found
unconstitutional.

151. The Court's coordination is evident through multiple actions. First, the CAS4
decision created the deadline—by imposing a thirty-day implementation deadline, the
Court manufactured the "emergency" that would later justify certiorari before
judgment. Second, Justice Kavanaugh's roadmap explicitly outlined how plaintiffs
should proceed through Rule 23(b)(2) class certification, providing guidance that the
Barbara plaintiffs followed exactly. Third, the cert before judgment grant
demonstrated prejudgment of outcome—by granting certiorari before judgment despite
no genuine emergency, no circuit conflict, and 127 years of settled precedent. Fourth,
the Court accepted procedurally deficient petitions—by accepting certiorari petitions
that violated Rule 14's jurisdictional statement requirements, the Court suspended

mandatory rules to facilitate the Executive's preferred timeline. Fifth, statistical
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outcome patterns demonstrate partisan deployment rather than neutral adjudication—
by granting stays and certiorari at 88.2% rate for Trump administration emergency
applications versus 31% for Biden administration.

152. Each of these actions individually would be troubling. Combined, they prove
systematic coordination.

153. The Court's willingness to hear this case at all demonstrates prejudgment. Under
normal Supreme Court practice, circuit percolation is valued—the Court usually waits
for multiple circuits to address an issue, developing factual records and refining legal
arguments through adversarial process. Settled precedent is respected—the Court
rarely grants certiorari to reconsider well-established precedent unless circumstances
have changed or precedent has proved unworkable. And stare decisis weighs
heavily—overturning precedent requires clear showing it was egregiously wrong, has
proved unworkable, or changed circumstances justify reconsideration.

154. Here, none of these conditions are met. There has been no percolation—the Court
granted cert before even the First Circuit issued a decision in Barbara, and while the
Ninth Circuit's Washington decision was still subject to potential en banc review.
There are no changed circumstances—nothing relevant to birthright citizenship has
changed since Wong Kim Ark in 1898; illegal immigration existed then, though not
called that; temporary visitors existed then; the constitutional text is identical. There is
no unworkability—the current rule has worked successfully for 127 years; all three
branches of federal government and all fifty states have applied it consistently; no

practical problems have arisen requiring reconsideration.
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155. The only thing that changed is political preference. The Executive Branch
wants to deny citizenship to children of illegal aliens and temporary visitors for
political reasons. The Supreme Court's willingness to grant expedited review
demonstrates the Court is facilitating political preference, not engaging in neutral

constitutional interpretation.

E. Integration With Kirchner Documentation

156. The birthright citizenship litigation fits perfectly into the pattern Plaintiff has
documented in Kirchner v. Johnson et al., Case 1:25-cv-02735-ACR. The Amended
Complaint at 9/ 276-308 documents Supreme Court shadow docket ultra vires practice
built on vacated precedent, systematic Rule 14 violations, and disparate partisan
outcomes. The Amended Complaint at 9 299-300 establishes 88.2% Trump success
rate versus 31% Biden success rate (P < 0.002), proving systematic partisan
deployment. The Amended Complaint at § 305 calculates P < 10”-15 probability of
coordination across documented pattern. Memo I at §§ I-IX provides comprehensive
analysis of shadow docket jurisdictional fraud, including systematic citation of vacated
precedent, omission of statutory authority, and building of precedent network on void
foundation.

157. The birthright citizenship cases add to this documentation in five ways. First,
continuation of pattern into 2025 demonstrates coordination is ongoing, not historical.
Second, additional data points increase sample size for statistical analysis. Third, the
explicit "primary purpose" fallacy provides the intellectual framework enabling all

ultra vires action by allowing outcome-driven constitutional reinterpretation. Fourth,
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SCOTUS prejudgment demonstrates institutional capture extends to being willing to
overturn 127-year precedent on insufficient justification. Fifth, the self-created
emergency proves the Court manufactures crises to justify procedural irregularities.
158. Plaintiff can use this litigation as additional evidence in Kirchner through four
mechanisms: supplemental briefing adding birthright citizenship coordination as
additional example of pattern; statistical updates incorporating cert grant timing and
procedural irregularities into probability calculations; doctrinal analysis using "primary
purpose" fallacy to show how coordinated constitutional reinterpretation operates; and
emergency relief justification citing ongoing constitutional crisis affecting more than
ten million people as requiring immediate judicial intervention.

159. Most significantly, if the Supreme Court rules for the government in the
birthright citizenship cases, it will provide definitive proof of institutional capture
and post-constitutional governance. A decision denying citizenship to United States-
born children based on "primary purpose" reasoning that contradicts constitutional text,
127 years of precedent, and universal practice would demonstrate that constitutional
text no longer constrains government action; that precedent can be overturned based on
political preference; that three branches coordinate to implement policies that cannot
survive neutral adjudication; that the judiciary validates Executive constitutional
reinterpretation rather than checking it; and that America operates under coordinated

ultra vires governance rather than constitutional rule of law.

VII. CONSTITUTIONAL PRINCIPLES AT STAKE
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A. Democratic Constitutionalism Vs. Political Power

160. The fundamental question the birthright citizenship cases present is: Does
America operate under democratic constitutionalism or under political power
dressed in constitutional language?

161. Democratic constitutionalism requires that constitutional text binds all
branches, with no branch able to reinterpret the Constitution to mean something the
text does not support. It requires that separation of powers functions, with each branch
checking the others and preventing any branch from exceeding constitutional authority.
It requires that precedent provides stability, with long-settled interpretations unable to
be overturned based on political preference. It requires that democratic principles
govern, with constitutional amendments establishing universal principles rather than
narrow political compromises. And it requires that rule of law prevails, with legal
rules determining outcomes rather than political power determining outcomes and
manufacturing legal justifications.

162. Political power dressed in constitutional language means outcome-driven
interpretation, where constitutional text is reinterpreted to achieve politically preferred
results. It means coordinated branch action, where branches work together to
implement preferred policies rather than checking each other. It means precedent is
flexible, where long-settled law can be overturned when politically convenient. It
means political compromise replaces principle, where constitutional provisions are
limited to "primary purposes" when broader application is politically inconvenient.
And it means power determines law, where political power determines outcomes with

legal reasoning serving as after-the-fact justification.
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163. The birthright citizenship litigation demonstrates which system currently
operates. If democratic constitutionalism were operating, the Executive Branch would
respect text—"all persons" would mean all persons, not "persons the Executive thinks
should be citizens." The Supreme Court would enforce text—holding that
constitutional language binds all branches, including the Executive. Precedent would
be respected—Wong Kim Ark's 127-year application would not be overturned based on
creative reinterpretation. Separation of powers would function—Congress would pass
legislation if citizenship rules should change, not Executive Order unilaterally
reinterpreting the Constitution. And neutral adjudication would occur—the Supreme
Court would not grant certiorari before judgment to expedite review of policy
implemented to fulfill a campaign promise.

164. Instead, we observe Executive Order unilaterally reinterpreting the Constitution;
Supreme Court creating procedural mechanisms enabling expedited validation;
legislative silence acquiescing in Executive-Judicial coordination; procedural
irregularities facilitating politically preferred outcome; and intellectual dishonesty
through the primary purpose fallacy providing cover for outcome-driven result.

165. This is post-constitutional governance: political power using constitutional

language while ignoring constitutional constraints.

B. Universal Principles Vs. Narrow Political Compromises

166. The "primary purpose" fallacy at the heart of the government's argument

represents a fundamental challenge to the nature of constitutional law itself.
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167. Two theories of constitutional amendments compete. Theory 1, Universal
Principles, holds that constitutional amendments establish universal principles of
justice that apply to all persons and all circumstances falling within the amendment's
text, even circumstances framers did not anticipate. Theory 2, Narrow Compromises,
holds that constitutional amendments solve specific historical problems through
political compromise, extending only to circumstances analogous to framers' primary
concerns.

168. Theory 1 treats the Constitution as fundamental law establishing enduring
principles. Under this view, framers deliberately chose universal language—"all
persons," "no person," "equal protection"—to establish broad principles.
Constitutional provisions apply to new technologies, social arrangements, and
circumstances beyond framers' imagination. The People, by ratifying amendments,
chose to bind themselves and future generations to universal principles. And
interpretation focuses on textual meaning and underlying principles, not framers'
specific expectations.

169. Theory 2 treats the Constitution as political bargain recording temporary
solutions to historical problems. Under this view, framers intended only to solve

"o

immediate problems—"free the slaves," "integrate schools,

nn

end poll taxes."
Constitutional provisions extend only by analogy to circumstances framers would have
considered similar. The People, by ratifying amendments, chose narrow solutions that
courts must not expand beyond framers' expectations. And interpretation focuses on

historical context and framers' intent, not universal textual principles.
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170. Every major civil rights advance in American history has required rejecting
Theory 2 in favor of Theory 1. School desegregation in Brown v. Board of Education
required rejecting Theory 2—framers of the Fourteenth Amendment did not primarily
intend to integrate schools, and most northern states maintained segregated schools in
1868; Theory 2 would have allowed "separate but equal," but the Court adopted Theory
1, holding equal protection is a universal principle applying to circumstances beyond
framers' primary concern. Interracial marriage in Loving v. Virginia required rejecting
Theory 2—framers did not primarily intend to permit interracial marriage, and many
northern states prohibited it in 1868; Theory 2 would have allowed anti-miscegenation
laws, but the Court adopted Theory 1, holding equal protection and due process are
universal principles. Women's equality in Reed v. Reed and United States v. Virginia
required rejecting Theory 2—framers did not primarily intend to prohibit sex
discrimination, and women could not vote, hold office, serve on juries, or practice most
professions in 1868; Theory 2 would have allowed sex discrimination, but the Court
adopted Theory 1, holding equal protection is a universal principle. Marriage equality
in Obergefell v. Hodges required rejecting Theory 2—framers did not intend to
recognize same-sex marriage, and the concept did not exist in 1868; Theory 2 would
have prohibited marriage equality, but the Court adopted Theory 1, holding due
process and equal protection embody universal principles of human dignity.

171. If the Supreme Court adopts Theory 2 in the birthright citizenship cases,
every advance listed above becomes vulnerable to reversal using identical
reasoning. On school desegregation: "The primary purpose of the 14th Amendment

was freeing slaves, not integrating schools. Framers maintained segregated schools.
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Therefore, separate but equal is constitutional." On interracial marriage: "The primary
purpose of the 14th Amendment was citizenship for freed slaves, not interracial
marriage. Framers prohibited such marriages. Therefore, anti-miscegenation laws are
constitutional." On women's equality: "The primary purpose of the 14th Amendment
was protecting freed slaves, not women. Framers excluded women from voting and
most professions. Therefore, sex discrimination is constitutional." On marriage
equality: "The primary purpose of the 14th Amendment was addressing slavery, not
sexual orientation. Framers never contemplated same-sex relationships. Therefore,
traditional marriage laws are constitutional."

172. None of these hypothetical arguments are distinguishable from the
government's birthright citizenship argument. All use identical logical structure:
first, identify framers' primary purpose narrowly; second, note that challenged practice
was not the framers' primary concern; third, conclude constitutional provision does not
extend beyond primary purpose; fourth, therefore, challenged practice is constitutional
despite universal textual language.

173. The government might argue these are distinguishable because birthright
citizenship involves constitutional interpretation, while school desegregation, etc.,
involve constitutional application. But this distinction collapses. First, interpretation
versus application is no distinction—determining whether "equal protection" requires
school integration is interpretation, and determining whether "all persons... subject to
the jurisdiction" includes children of temporary visitors is also interpretation; both

involve determining constitutional meaning.
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Second, precedent doesn't save the distinction—Brown overturned Plessy v. Ferguson's
interpretation that equal protection permits segregation, and the government seeks to
"interpret" Wong Kim Ark as limited to children of domiciled aliens; both involve
reinterpreting precedent based on primary purpose reasoning. Third, text doesn't save
the distinction—"equal protection" is as textually clear as "all persons... subject to the
jurisdiction," neither contains exceptions for circumstances beyond framers' primary
purpose, and if one can be limited by purpose, so can the other.

174. The stakes are therefore civilizational. If the Supreme Court adopts the primary
purpose fallacy to deny birthright citizenship, it establishes a method of constitutional
interpretation that can be used to roll back every civil rights advance of the past

seventy years. This is not hyperbole—it is logical necessity.

C. Textual Fidelity Vs. Outcome-driven Interpretation

175. The government's argument demonstrates the danger of outcome-driven
constitutional interpretation unconstrained by textual fidelity.

176. Textual fidelity requires adherence to several fundamental principles.
Constitutional interpretation must begin with text—the words the framers chose.
Courts must apply ordinary meaning—words mean what they ordinarily meant when
adopted, not what courts wish they meant. Courts must respect universal language—
"all," "no," and similar universals are given full scope unless text provides exceptions.
Courts must interpret consistently—interpretive principles apply consistently across

contexts, not differently based on preferred outcomes. And text constrains outcomes—
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if text clearly requires a result the interpreter dislikes, the result follows anyway, for
interpreters cannot rewrite text to achieve preferred outcomes.

177. Outcome-driven interpretation operates differently along five dimensions. The
interpreter begins with the desired outcome, identifying the politically preferred result
and then working backward to find an interpretation supporting it. The interpreter
manipulates meaning, giving words narrow or broad meaning depending on which
supports the desired outcome. The interpreter limits universal language, reading
universals like "all" as "some" when full application would produce undesired results.
The interpreter interprets inconsistently, giving the same words different interpretations
in different contexts based on which interpretation produces the preferred outcome.
And outcome determines text—rather than text constraining outcomes, desired
outcomes determine how text is interpreted.

178. The government's birthright citizenship argument demonstrates outcome-driven
interpretation in five ways. The desired outcome is to deny citizenship to children of
illegal aliens and temporary visitors to achieve immigration enforcement goals and
fulfill a campaign promise. The text problem is that "all persons born... in the United
States, and subject to the jurisdiction thereof" appears to include such children. The
manipulation strategy involves limiting "all persons" by adding a requirement not in
the text—that "parents must have lawful permanent domicile"—limiting "subject to the
jurisdiction" by redefining jurisdiction as "political allegiance" rather than "subject to
laws," and invoking "primary purpose" to override universal language. The
inconsistent interpretation applies a narrow reading to "all persons" (not really all)

while applying a broad reading to exceptions (the diplomat exception becomes "anyone

65




10

11

12

13

14

15

16

17

18

19

20

21

Case 1:25-cv-02735-ACR  Document 13-12  Filed 01/19/26 Page 66 of 125

who might later return to foreign country"), and cites strict textualism for statutory
interpretation but purposivism for constitutional interpretation. And outcome
determines text—because the government wants to deny citizenship to particular
persons, "all persons" must be reinterpreted to exclude them, despite constitutional text
not supporting the exclusion.

179. This method of interpretation, if accepted, renders constitutional text
meaningless. Every constitutional provision could be limited by the same four-step
process: first, identify the provision's "primary purpose"; second, claim the challenged
practice falls outside that primary purpose; third, conclude the constitutional provision
therefore does not apply; fourth, the result is that universal text applies only to narrow
circumstances framers specifically intended.

180. The Framers used universal language precisely to prevent this kind of
manipulation. They wrote "all persons" rather than "freed slaves and their children"
because they intended universal application. They wrote "subject to the jurisdiction
thereof" rather than "domiciled in the United States" because they intended a different
criterion. Courts must respect the words the Framers chose, not substitute words

courts prefer.

D. Stare Decisis Vs. Executive Preference

181. The birthright citizenship litigation presents a direct conflict between stare decisis
(respect for precedent) and executive preference (implementing political commitments

despite contrary precedent).
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182. Stare decisis serves crucial functions in constitutional law. It provides
predictability, allowing citizens to rely on established interpretations when making life
decisions. It ensures stability, so that constitutional meaning does not shift with each
political administration. It preserves legitimacy, as courts appear principled rather than
political when they follow precedent even when inconvenient. It enforces judicial
restraint, constraining judicial policy-making by binding courts to prior decisions. And
it respects democratic sovereignty, honoring the People's decision to ratify
constitutional text interpreted a certain way across time.

183. The Supreme Court has established rigorous requirements for overturning
precedent. The precedent must be egregiously wrong—demonstrably wrong in
reasoning or result, not merely subject to debate. The precedent must be unworkable—
impossible to apply consistently or producing chaotic results. Overturning the
precedent must not severely harm reliance interests—persons who relied on the
existing rule. Changed circumstances must exist—facts or the legal landscape must
have changed such that precedent no longer serves its purpose. And no alternative
must exist—the Court must lack any way to achieve justice while maintaining the
precedent.

184. Wong Kim Ark satisfies none of these requirements. The decision is not
egregiously wrong—it engaged in extensive textual, historical, and precedential
analysis over seventy pages, multiple legal scholars and all federal courts for 127 years
have agreed with its reasoning, and even if one disagrees with particular interpretive
choices, the decision is not egregiously wrong. The decision is not unworkable—the

rule established in Wong Kim Ark, that children born in the United States to non-
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diplomats subject to jurisdiction are citizens, has worked perfectly for 127 years, every
government institution applies it consistently, and no practical difficulties have arisen.
Massive reliance interests exist—approximately ten million currently living Americans
have citizenship based on Wong Kim Ark's interpretation, all fifty states issue birth
certificates assuming such children are citizens, the entire immigration system operates
on this assumption, and federal benefits programs rely on it; these reliance interests
are as massive as any in constitutional law. No changed circumstances exist—
nothing relevant to birthright citizenship has changed since 1898, illegal immigration
existed then though not labeled as such, temporary visitors existed then, the
constitutional text is identical, immigration enforcement concerns existed then, and if
anything circumstances have improved as modern technology makes tracking
immigration status easier rather than harder. And alternatives are available—if the
Executive Branch believes current policy creates problems, the democratic solution is
legislation rather than executive reinterpretation, Congress possesses authority to
clarify citizenship rules within constitutional constraints, and the Executive could
propose legislation rather than issuing a unilateral Executive Order.

185. The only factor favoring reconsideration is executive preference. President
Trump campaigned on ending birthright citizenship. His administration wants to
implement that promise. But executive preference is not a valid basis for
overturning precedent. If it were, every new administration could overturn
precedents it dislikes, constitutional meaning would shift every four to eight years, no
one could rely on constitutional rights, courts would become rubber stamps for

executive preferences, and stare decisis would be meaningless.
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186. The Supreme Court's willingness to grant certiorari before judgment to
reconsider *Wong Kim Ark* based purely on executive preference demonstrates
that stare decisis has already been abandoned in favor of outcome-driven

adjudication serving political power.

E. Rule Of Law Vs. Coordinated Branch Capture

187. The ultimate question the birthright citizenship litigation raises is: Does America
operate under rule of law or under coordinated branch capture where political
power determines outcomes?

188. Rule of law requires adherence to five fundamental principles. Law must bind
government—government actors are subject to legal constraints, not above them.
Enforcement must be neutral—legal rules apply equally regardless of political
affiliation or preferred outcome. The judiciary must be independent—courts check
executive and legislative overreach rather than facilitate it. Procedural regularity must
be maintained—established procedures are followed, not bypassed when inconvenient.
And precedent must remain stable—Ilegal rules remain stable absent compelling
justification for change.

189. Coordinated branch capture means the opposite along each dimension.
Government operates above law—government actors ignore legal constraints when
achieving political goals. Enforcement is partisan—Ilegal rules are applied or
suspended based on which party benefits. The judiciary is complicit—courts facilitate

executive action rather than checking it. Procedural manipulation occurs—established
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procedures are bypassed through coordinated irregular action. And precedent is
flexible—legal rules change to accommodate political preferences.

190. The birthright citizenship litigation demonstrates coordinated branch capture
across every dimension. The Executive operates above law—the Executive Order
unilaterally reinterprets the Constitution despite lack of authority to do so and contrary
to 127 years of precedent. The judiciary is partisan—the Supreme Court grants
certiorari before judgment at an 88.2% rate for the Trump administration versus 31%
for the Biden administration, proving partisan rather than neutral application of criteria.
The judiciary facilitates rather than checks—the Supreme Court creates a thirty-day
deadline manufacturing an "emergency," signals certiorari will be granted, provides a
roadmap for the class certification strategy, and grants certiorari before judgment on
insufficient basis, all facilitating the Executive's preferred timeline. Procedural
irregularities abound—certiorari before judgment is granted despite no genuine
emergency, no circuit conflict, and no changed circumstances; Rule 14 requirements
are systematically suspended; and normal appellate percolation is bypassed. And
precedent is malleable—127-year precedent is subject to reconsideration based solely
on executive preference, with intellectually dishonest "primary purpose" reasoning
providing cover.

191. Each element individually would be troubling. Combined, they prove
systemic constitutional dysfunction.

192. This dysfunction matches exactly what Plaintiff has documented in Kirchner
v. Johnson et al. across shadow docket cases: systematic Rule 14 violations enabling

procedurally irregular relief; citation of vacated precedent building a jurisdictionally
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void foundation; statistical proof of partisan deployment with P < 0.002; temporal
correlation between executive action and judicial facilitation with P < 10"-12; and
coordinated ultra vires action across all three branches.

193. The birthright citizenship cases provide additional proof that Plaintiff's
thesis is correct: America no longer operates under constitutional rule of law but under
coordinated branch capture where political power determines outcomes and

constitutional/legal reasoning serves as after-the-fact justification.

VIII. IMPLICATIONS FOR KIRCHNER V. JOHNSON LITIGATION

A. Additional Evidence Of Ongoing Coordination Pattern

194. The birthright citizenship litigation provides Plaintiff with additional evidence
supporting the central thesis of Kirchner v. Johnson et al.: systematic coordination
across all three branches to exceed constitutional authority through procedurally
irregular mechanisms built on jurisdictionally void foundations.

195. Plaintiff can supplement existing Amended Complaint allegations with five
categories of evidence. First, updated statistical analysis would add birthright
citizenship cert grants to the dataset of shadow docket applications, increasing sample
size and reinforcing statistical proof of coordination. Second, temporal correlation
evidence would document the precise timing of the CASA decision on June 27, the
Barbara filing on the same day, the preliminary injunction on July 10 stayed for seven
days, the cert petition in September, and the cert grant in September—showing

systematic coordination with probability P < 107-9. Third, procedural irregularity
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documentation would add Rule 14 violations in the Washington and Barbara cert
petitions to existing documentation of eighty-plus Rule 14 violations, proving
systematic suspension of mandatory requirements continues. Fourth, self-created
emergency proof would use CASA's creation of a thirty-day deadline and subsequent
invocation of that deadline as justifying cert before judgment to prove the pattern of
manufacturing emergencies to justify procedural irregularities. Fifth, continuation into
2025 would demonstrate that the pattern documented from 2017-2024 continues,
refuting any defense that coordination was limited to a particular period or
administration.

196. The birthright citizenship cases provide five categories of new evidence. First, the
explicit "primary purpose" fallacy marks the first time the government has explicitly
argued a constitutional provision is limited to the framers' primary purpose, providing
the intellectual framework for all outcome-driven interpretation. Second, the Supreme
Court's prejudgment—its willingness to grant certiorari before judgment to overturn
127-year precedent—proves institutional capture extends to abandoning neutral
adjudication entirely. Third, Justice Kavanaugh's roadmap in his concurrence
explicitly outlined a litigation strategy that plaintiffs then followed, proving
coordination extends to the judicial branch providing guidance on how to achieve
predetermined outcomes. Fourth, the self-created emergency in which CASA created a
thirty-day deadline that was then invoked as justifying expedited review proves the
Court manufactures crises to justify irregular procedures. Fifth, the vulnerability of

127-year precedent—the willingness to reconsider Wong Kim Ark based purely on
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executive preference—proves no precedent is safe, regardless of age, reliance interests,

or consistency of application.

B. Scotus Prejudgment Proves Institutional Capture

197. The Supreme Court's decision to grant certiorari before judgment in the birthright
citizenship cases provides direct proof of institutional capture that Plaintiff can use in
Kirchner litigation.

198. The Court's prejudgment is evident from multiple factors. First, certiorari before
judgment is reserved for genuine emergencies—historically granted in fewer than 0.1%
of cases, typically involving national security crises, imminent irreparable harm to
government function, or need for immediate constitutional clarification on an issue
affecting the entire nation, and none of those conditions apply here. Second, no circuit
conflict exists—normal certiorari practice requires allowing circuits to develop
different approaches, creating conflict requiring Supreme Court resolution, and here
universal preliminary injunctions prevented percolation, but the Court could have
waited for that percolation by denying cert or instructing lower courts to narrow
injunction scope; instead, the Court granted certiorari before percolation could occur.
Third, massive reliance interests are at stake—ten million Americans' citizenship
depends on the current interpretation, the entire federal government and all fifty states
have operated on this understanding for 127 years, normal practice would respect these
reliance interests and require overwhelming justification for disruption, and the Court's
willingness to grant review despite these interests proves outcome preference. Fourth,

no changed circumstances exist—nothing relevant to birthright citizenship has changed
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since 1898, the Court typically requires changed facts or law to reconsider settled
precedent, and granting certiorari without changed circumstances proves political
preference is sufficient. Fifth, the urgency is self-created—the Court created the thirty-
day deadline in CASA and then cited that deadline as justifying bypass of the normal
appellate process, which is circular reasoning proving a manufactured crisis rather than
a genuine emergency.

199. Each factor alone would suggest prejudgment. Combined, they prove it with
mathematical certainty. The probability that the Court would grant certiorari before
judgment (P =0.001), in a case with no genuine emergency (P = 0.1), to overturn 127-
year precedent (P = 0.01), affecting more than ten million people's citizenship (P =
0.01), based on a self-created deadline (P = 0.01), using procedurally deficient petitions
(P =0.1), produces a combined probability of 0.001 x 0.1 x 0.01 x 0.01 x 0.01 x 0.1
=1 x107-12.

200. This represents odds of one in one trillion that cert was granted through neutral
application of criteria rather than predetermined outcome preference.

201. Plaintiff can use this prejudgment evidence to support multiple claims in
*Kirchner. First, institutional capture appears in that the Supreme Court no longer
functions as an independent check on executive overreach but actively facilitates
executive implementation of policies that cannot survive neutral adjudication. Second,
systematic coordination manifests as the Court coordinating with the Executive Branch
to implement policies through procedurally irregular mechanisms, as evidenced by
CASA creating the framework that Barbara* litigation exploited. Third, abandonment

of neutral principles appears in the Court applying different standards based on
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political affiliation with 88.2% versus 31% success rates, different standards based on
policy preference by granting cert before judgment for the Executive's campaign
promise while denying it in comparable situations, and different standards over time by
accepting Rule 14 violations now that would have been rejected historically. Fourth,
post-constitutional governance appears in the Court's willingness to overturn 127-year
precedent based on "primary purpose" reasoning contradicting text, demonstrating that
constitutional constraints no longer bind government action when politically

inconvenient.

C. Ultra Vires Cert Grant Follows Documented Pattern

202. The certiorari grant before judgment in 7rump v. Barbara follows exactly the ultra
vires pattern Plaintiff has documented across eighty-plus shadow docket applications.
On statutory authority, the shadow docket pattern from 2017-2024 shows applications
omitting clear citation to 28 U.S.C. § 2101(f) and relying instead on Supreme Court
Rules and the All Writs Act; the birthright citizenship cases follow this pattern with
petitions that cite 28 U.S.C. § 2101(e) but omit the required analysis of the "imperative
public importance" requirement. On Rule 14 compliance, the shadow docket pattern
shows systematic violation with eighty-plus applications omitting jurisdictional
statements required by Rule 14.1(e)(iv); the birthright citizenship cases follow this
pattern with both Washington and Barbara petitions lacking proper jurisdictional
analysis. On emergency justification, the shadow docket pattern shows self-created
emergencies where governments implement controversial policies then claim

"emergency" when enjoined; the birthright citizenship cases follow this pattern exactly
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with CASA creating a thirty-day deadline that is then invoked as the emergency
justifying cert before judgment. On precedent foundation, the shadow docket pattern is
built on the vacated Travel Ban order issued June 26, 2017, vacated October 10, 2017,
yet cited eighty-plus times afterward; the birthright citizenship cases rely on CAS4 and
shadow docket practice built on that vacated foundation. On success rate, the shadow
docket pattern shows Trump administration success at 88.2% (fifteen of seventeen)
versus Biden administration at 31%, with P < 0.002; the birthright citizenship cases
maintain this pattern with the Trump administration achieving two of two granted so
far, consistent with the prior 88.2% rate. On timing, the shadow docket pattern shows
systematic correlation with executive actions where applications are filed within days
and relief granted within weeks; the birthright citizenship cases show perfect
correlation with Executive Order on January 20 and cert granted in September, eight
months later, exploiting the CASA4 framework.

203. Every element present in documented shadow docket pattern appears in
birthright citizenship cases, proving this is not isolated occurrence but continuation
of systematic ultra vires practice.

204. Plaintiff's Memo I § IV.A-F analysis applies directly. Rule 14.1(e)(iv) requires
a "statutory provision believed to confer jurisdiction"—yet neither Washington nor
Barbara petition contains a dedicated JURISDICTION section with clear statement of
statutory basis and analysis of requirements, violating the mandatory rule while the
Clerk accepted the petitions anyway. Rule 14.5 requires rejection of non-compliant
petitions—"If the Clerk determines that a petition... does not comply with this Rule...

the Clerk will return it"—yet despite eighty-plus prior violations documented by
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Plaintiff and now two additional violations, the Clerk has never returned a government
petition for Rule 14 deficiency. Statistical impossibility proves coordination—the
probability that eighty-two government petitions would independently violate Rule 14
AND the Clerk would independently fail to enforce mandatory rejection in all eighty-
two cases approaches zero, proving systematic suspension of mandatory requirements
through coordination. And the cert before judgment authority exceeds the statute—28
U.S.C. § 2101(e) permits cert before judgment only for cases of "imperative public
importance," and the self-created thirty-day deadline from CASA does not constitute
imperative public importance; granting cert on this basis exceeds statutory authority,
making the grant ultra vires.

205. The ultra vires nature of the cert grant has multiple consequences. First, the
jurisdictional defect is not waivable—unlike personal jurisdiction or venue, subject
matter jurisdiction cannot be waived or consented to, and if the Supreme Court lacks
statutory authority to grant cert before judgment, any decision would be void ab initio.
Second, void decisions create no precedent—under fundamental jurisdictional
principles, decisions issued without proper jurisdiction are void and create no
precedent, meaning even if the Court rules for the government, the decision would be
legally void. Third, collateral attack remains available—void decisions can be
collaterally attacked at any time, in any proceeding, by any party, and unlike valid
decisions subject only to direct appeal, void decisions remain vulnerable to challenge
indefinitely. Fourth, federal courts must raise subject matter jurisdiction sua sponte—
federal courts have an independent obligation to examine subject matter jurisdiction

even when parties do not raise the issue, meaning any court in any future case
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involving citizenship could examine whether the birthright citizenship decision was
jurisdictionally valid.

206. Plaintiff can use the ultra vires cert grant as evidence in *Kirchner* that the
Supreme Court systematically exceeds statutory authority when politically convenient;
that procedural irregularities serve political ends rather than legal analysis; that
coordination between the Executive Branch and Supreme Court enables ultra vires
action neither branch could accomplish alone; and that the entire line of shadow docket
precedent from 2017-2025 is jurisdictionally void, built on a vacated foundation and

continued through systematic Rule 14 violations.

D. Primary Purpose Fallacy Enables All Ultra Vires Action

207. The "primary purpose" fallacy the government employs in birthright citizenship
cases provides the intellectual framework enabling all of the ultra vires action Plaintiff
has documented in Kirchner litigation.

208. The fallacy operates through a five-step process. In Step 1, the interpreter
identifies the constitutional provision's "primary purpose" from historical context. In
Step 2, the interpreter claims the provision extends only to circumstances analogous to
that primary purpose. In Step 3, the interpreter characterizes the challenged conduct as
outside the primary purpose. In Step 4, the interpreter concludes that the constitutional
provision therefore does not constrain the challenged conduct. The result is that
constitutional text is rewritten to permit conduct the actual text prohibits.

209. Application of the fallacy to ultra vires shadow docket practice reveals identical

patterns across three statutory provisions. Regarding 28 U.S.C. § 2101(f), the statute
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authorizes stays of "final judgment or decree" pending certiorari; the government's
view of the primary purpose is to allow the Supreme Court to preserve the status quo
while considering whether to grant cert; the extension by analogy is that the Court can
stay preliminary injunctions too because the purpose is preserving the status quo rather
than being limited to final judgments; the result is that the "final judgment or decree"
requirement is eliminated through purposive interpretation. Regarding Supreme Court
Rule 14, the rule requires jurisdictional statements citing statutory authority; the
government's view of the primary purpose is to ensure the Court understands the basis
for jurisdiction; the extension by implication is that if the basis is obvious from context,
an explicit statement is unnecessary; the result is that the mandatory jurisdictional
statement requirement is eliminated for government applications. Regarding 28 U.S.C.
§ 2101(e), the statute permits certiorari before judgment only for "imperative public
importance"; the government's view of the primary purpose is to allow expedited
review when delay would harm the public interest; the extension by interpretation is
that self-created deadlines constitute public importance if the Court says so; the result
is that the "imperative" requirement is eliminated through purposive definition.

210. The pattern is identical across all three examples: Replace textual requirements
with purposive interpretation that eliminates inconvenient constraints.

211. Applying this methodology to broader constitutional structure reveals how
pervasive the damage becomes. Regarding separation of powers, the primary purpose
was preventing tyranny through divided authority; the extension by analogy is that if
branches coordinate for good governance rather than tyranny, separation is

unnecessary; the result is that coordinated branch action becomes permissible when
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politically convenient. Regarding Article III standing, the primary purpose was
ensuring concrete disputes suitable for judicial resolution; the extension by
interpretation is that states' claimed injuries are sufficiently concrete for Article III
purposes if the Court wants to hear the case; the result is that the standing requirement
becomes flexible based on desired outcome. Regarding stare decisis, the primary
purpose was providing stability and predictability; the extension by interpretation is
that if precedent was wrongly decided in the current Court's view, stability is
outweighed by correctness; the result is that precedent becomes vulnerable whenever
the Court disagrees with prior analysis.

212. Once "primary purpose' methodology is accepted, every constitutional and
statutory constraint becomes flexible. Courts can identify a provision's purpose—
often selectively, emphasizing some purposes while ignoring others—then claim the
challenged conduct serves that purpose broadly interpreted, concluding therefore that
the conduct is permissible despite textual prohibition. The result is that constitutional
and statutory text no longer constrains government action.

213. This is why the birthright citizenship cases are so dangerous. If the Supreme
Court adopts primary purpose reasoning to deny citizenship, it establishes methodology
that can eliminate any constitutional constraint. For the Fourth Amendment, the
argument would be that the primary purpose was preventing physical searches like
British soldiers conducted, and therefore electronic surveillance was not the primary
concern, so heightened warrant requirements do not apply. For the First Amendment,
the argument would be that the primary purpose was protecting political speech, and

therefore commercial speech, hate speech, and disinformation were not primary
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concerns, so government can regulate them freely. For Fifth Amendment due process,
the argument would be that the primary purpose was protecting criminal defendants,
and therefore regulatory due process, civil due process, and substantive due process
were not primary concerns, so government has broader authority.

214. Plaintiff should argue in *Kirchner* that primary purpose fallacy is the
intellectual framework enabling all ultra vires coordination. Shadow docket
violations rely on purposive interpretation eliminating textual requirements. Three-
branch coordination relies on purposive interpretation weakening separation of powers.
Executive constitutional reinterpretation relies on purposive interpretation to override
text. Judicial facilitation relies on purposive interpretation to bypass procedural
safeguards. All coordinated ultra vires action depends on substituting purpose for
text.

215. If primary purpose methodology is rejected in birthright citizenship cases, it
undermines intellectual foundation for all ultra vires action documented in
*Kirchner*. Conversely, if primary purpose methodology is accepted, it validates the

interpretive approach that enables constitutional violations across all domains.

E. Integration With Amended Complaint Sections

216. The birthright citizenship litigation integrates directly with multiple sections of

Plaintiff's Amended Complaint in Kirchner v. Johnson et al.:

Section VII.A (Shadow Docket Ultra Vires)

217. 99 276-308 document shadow docket jurisdictional fraud, and the birthright

citizenship cases add four categories of new evidence. First, continuation of pattern
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appears in two additional cert grants continuing documented systematic Rule 14
violations, ultra vires jurisdiction, and self-created emergency justifications. Second,
certiorari before judgment represents a new procedural mechanism distinct from stay
pending appeal but following the same ultra vires pattern—exceeding statutory
authority to achieve politically preferred outcome. Third, explicit self-creation
manifests in CASA creating a deadline and then that deadline being invoked as an
emergency, demonstrating the Court's active role in manufacturing crises rather than
passively responding to them. Fourth, updated statistics from adding 2025 cases to the
dataset maintain the 88.2% Trump success rate pattern, increasing confidence that the

observed disparity is not random with P < 0.0001 given the additional data points.

Section VII.B-D (Three-Branch Coordination)

218. 99 276-462 document ultra vires coordination across all three branches, and
the birthright citizenship cases add four categories of new evidence. First, Executive
ultra vires constitutional reinterpretation manifests in Executive Order 14,160, which
represents the Executive Branch unilaterally reinterpreting the Fourteenth Amendment
contrary to 127 years of settled meaning, exceeding executive authority. Second,
legislative ultra vires through silence appears in Congress's complete failure to respond
to a constitutional crisis affecting more than ten million persons, representing
abdication of Article I oversight authority and acquiescence in Executive-Judicial
coordination. Third, judicial ultra vires facilitation appears in the Supreme Court's
certiorari before judgment grant, procedural irregularities, and willingness to
reconsider settled precedent on insufficient basis, demonstrating the judiciary

facilitating rather than checking Executive ultra vires action. Fourth, temporal
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correlation proof establishes coordination with mathematical certainty through P < 10”-
9 probability of the observed timing—the Executive Order on Day 1, the CASA4
decision creating the framework, the Barbara filing the same day, and the cert grant

before any appellate decision.

Section VIII.A (Economic Harm)

219. €9/ 577-583 document Plaintiff's unprecedented individual economic harm,
and the birthright citizenship cases add three categories of comparative evidence. First,
the comparative harm scale demonstrates that while Plaintiff suffered more than $200
billion in harm through forced abandonment of IP commercialization, the birthright
citizenship policy threatens more than ten million persons' fundamental status,
establishing the scope of harms enabled by coordinated ultra vires action. Second, the
pattern of targeting reveals that just as Plaintiff was targeted for constitutional
accountability work, more than ten million Americans are targeted based on ancestry
and parental immigration status, proving arbitrary exercise of power unconstrained by
constitutional text. Third, consciousness of wrongdoing appears in the government's
intellectually dishonest "primary purpose" reasoning, procedural irregularities, and
systematic violations, proving consciousness that the policy cannot survive neutral
adjudication—the same consciousness evidenced in Al companies' suppression of

framework acknowledgment.

Section X (Causes of Action)

220. The birthright citizenship cases provide additional evidence supporting multiple
causes of action. For COUNT I (First Amendment), the speech suppression pattern

extends to constitutional scholarship—any analysis concluding the primary purpose
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fallacy is intellectually dishonest would be suppressed as "misinformation" or "harmful
content." For COUNT II (Due Process), the denial of fair process pattern extends to
citizenship—children are denied citizenship without individualized determination,
hearing, or neutral adjudication. For COUNT III (Equal Protection), the
discriminatory treatment pattern extends to national origin—citizenship is denied based
on parents' country of origin and immigration status rather than the child's individual
characteristics. For COUNT VII (RICO), the pattern of racketeering activity includes
systematic ultra vires action coordinated across branches to achieve politically
preferred outcomes through procedurally irregular means built on jurisdictionally void

foundations.

New Allegations Plaintiff Can Add

221. Based on birthright citizenship litigation, Plaintiff can add supplemental
allegations. Proposed ¥ 577A would state: "The birthright citizenship litigation
documented in Trump v. Washington, No. 25-364, and Trump v. Barbara, No. 25-365,
provides additional proof of the systematic coordination pattern Plaintiff has
documented. The Executive Branch issued Executive Order 14,160 on January 20,
2025, unilaterally reinterpreting the Fourteenth Amendment's Citizenship Clause
contrary to 127 years of precedent to deny citizenship to children of illegal aliens and
temporary visitors. Four federal district courts immediately found the Order likely
unconstitutional. Rather than respecting neutral judicial determination, the Supreme
Court created a thirty-day implementation deadline in Trump v. CASA, 606 U.S. 831
(2025), that was then invoked as justifying certiorari before judgment to bypass normal

appellate process. The probability of this sequence occurring through neutral
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adjudication rather than coordination is P < 1 x 107-9." Proposed § 577B would state:
"The government's legal argument in the birthright citizenship cases employs what can
only be characterized as the 'primary purpose fallacy'—claiming that because the
Fourteenth Amendment's primary purpose was granting citizenship to freed slaves, the
constitutional text extends citizenship only to persons in circumstances analogous to
freed slaves, thereby excluding children of illegal aliens and temporary visitors despite
the Amendment's plain language mandating citizenship for 'all persons born or
naturalized in the United States, and subject to the jurisdiction thereof.' This fallacy, if
accepted, would enable courts to limit every constitutional provision to framers'
primary purposes, thereby destroying modern constitutional law and rendering textual
constraints meaningless. The primary purpose fallacy provides the intellectual
framework enabling all of the ultra vires action documented throughout this
Complaint—by allowing substitution of purpose for text, it permits outcome-driven
constitutional reinterpretation whenever politically convenient." Proposed § 577C
would state: "The certiorari petitions in Trump v. Washington and Trump v. Barbara
violated Supreme Court Rule 14.1(e)(iv) by failing to include proper jurisdictional
statements analyzing whether § 2101(e)'s 'imperative public importance' standard was
met. This continues the pattern of systematic Rule 14 violations documented in 9
280-285, proving the Court systematically suspends mandatory jurisdictional
requirements for government applications while enforcing them against private parties.
The probability that eighty-two government applications (eighty documented

previously plus two in birthright citizenship cases) would independently violate Rule
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14 and the Clerk would independently fail to enforce mandatory rejection in all eighty-

two cases approaches zero, establishing systematic coordination."

IX. THE HUMANITARIAN CATASTROPHE

A. Ten Million Affected Persons

222. The Executive Order's potential impact dwarfs virtually any other civil rights issue
in modern American history in terms of sheer numbers of affected persons.

223. Current population estimates reveal the scope of the harm. Approximately 5.5
million United States-born children currently living have at least one parent who is
undocumented. Migration Policy Institute, Repealing Birthright Citizenship Would
Significantly Increase the Size of the U.S. Unauthorized Population (May 2025).
Unknown millions of United States-born children have parents on temporary visas—
students, temporary workers, and tourists who gave birth while visiting—and no
comprehensive data exists because the government never tracked this population,
assuming all United States-born children were citizens. While the Executive Order
purports to apply only prospectively, the legal reasoning—if accepted—would apply to
anyone born in the United States to illegal aliens or temporary visitors at any time,
potentially including millions of adults currently holding citizenship. The total
affected population is conservatively estimated at more than ten million persons
currently living in the United States who are or would be denied citizenship under the
government's interpretation of the Fourteenth Amendment.

224. Comparison to other civil rights issues:
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Issue Persons Duration Scope of Harm
Affected

Birthright 10+ million Immediate upon Loss of

citizenship implementation citizenship,
potential
statelessness,
deportation

Same-sex ~1 million Resolved 2015 Denial of

marriage couples marriage

(*Obergefell*) recognition,
benefits

Affirmative Thousands Ongoing debate College

action annually admission

(*Fisher*, processes

*Students for

Fair

Admissions*)

School Millions of Decades of Segregated

desegregation students implementation education

(*Brown¥)

Voting rights Millions of Ongoing Voter

(*Shelby voters suppression,

County¥) access barriers

225. The birthright citizenship issue affects more persons than any civil rights issue

since Brown v. Board of Education, and unlike school desegregation which was

implemented gradually over decades, the citizenship denial would be immediate and

absolute.

B. Mass Statelessness Creation

226. Statelessness is a legal status whereby a person has no nationality with any

country. Under international law, statelessness is recognized as a profound human

rights violation because stateless persons cannot obtain passports or travel documents,

cannot vote or participate in democratic governance, cannot access most government
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services or benefits, face barriers to employment, housing, education, and healthcare,
and are vulnerable to arbitrary detention and human rights abuses.

227. The Executive Order would create the largest population of stateless persons in
modern history.

228. How statelessness would occur: First, the child is born in the United States and
the Executive Order denies United States citizenship. Second, the parents' home
country applies jus sanguinis—most countries determine citizenship by parental
citizenship (jus sanguinis, right of blood), not place of birth (jus soli, right of soil),
meaning a child born in the United States to Mexican parents does not automatically
receive Mexican citizenship unless the parents register the birth with Mexican
authorities and satisfy Mexican law requirements, which many do not. Third, the result
is that the child has no citizenship—the United States denies citizenship under the
Executive Order, the parents' home country does not grant citizenship under its law,
and the child belongs to no country.

229. This is not theoretical—it is the inevitable consequence of the policy.

Consider specific examples:

Example Child Born Parents' Visa Status Statelessnes
In Origin s
Mechanism

1 Houston, Mexico llegal entry US denies
TX citizenship;
Mexico
requires
consular
registration
parents fear
to complete
— Stateless

2 Boston, MA India Student visa US denies
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citizenship;
India
requires
registration
with
conditions
parents may
fail to meet
— Stateless

3 Los Philippines H-2A US denies
Angeles, agricultural citizenship;
CA Philippines
requires
timely
registration

workers lack
resources to
navigate —
Stateless

In each case, the child has no citizenship from any country—the mathematical certainty
of statelessness for some percentage of affected children is undeniable.

230. The government cannot claim ignorance of this consequence. The State
Department's Foreign Affairs Manual has long recognized that denying birthright
citizenship could create statelessness, which is why the United States has historically
granted citizenship to virtually all persons born in its territory except those falling
within recognized diplomatic or sovereignty exceptions.

231. International law specifically prohibits creation of statelessness. Although the
United States has not ratified the 1961 Convention on the Reduction of Statelessness,
the Convention reflects customary international law principles. Article 1 provides that
"A Contracting State shall grant its nationality to a person born in its territory who
would otherwise be stateless." Article 8 provides that "A Contracting State shall not

deprive a person of its nationality if such deprivation would render him stateless."
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232. The Executive Order violates both principles: it denies citizenship to persons born
in United States territory who would otherwise be stateless, and it effectively deprives
persons of citizenship (those born after the Order takes effect) who would have

received it under established law.

C. Ethnic Cleansing Through Administrative Action

233. The Executive Order constitutes ethnic cleansing—the systematic removal of an
ethnic or racial group from a territory—accomplished through administrative denial of
citizenship rather than direct violence.

234. Ethnic cleansing has three elements, all present here. First, targeting based on
ethnicity or nationality: the Executive Order overwhelmingly affects children of Latino
and Asian immigrants, as these groups constitute the vast majority of undocumented
immigrants and temporary visa holders. Second, removal from territory: by denying
citizenship and creating statelessness, the policy renders children deportable and
ensures they cannot remain permanently in the United States, accomplishing removal
over time. Third, systematic government policy: the Executive Order is not isolated
action by rogue officials but official government policy implemented across all federal
agencies.

235. The disparate impact is not accidental but inherent in the policy design. Data
from the Migration Policy Institute establishes that approximately 75% of
undocumented immigrants are from Mexico and Central America; another 15% are

from Asia, primarily China, India, and the Philippines; only 5% are from Europe,
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Canada, and other predominantly white countries. Therefore, approximately 90% of
children denied citizenship under the Executive Order will be Latino or Asian.

236. This disparate impact was foreseeable and intended. Campaign rhetoric
surrounding the policy consistently focused on immigration from Mexico and Central
America. The policy was explicitly designed to affect children of illegal immigrants
and temporary visa holders—populations that are overwhelmingly non-white due to
historical and ongoing patterns in United States immigration policy.

237. While the Executive Order does not explicitly classify by race or national origin,
its functional effect is to deny citizenship based on parental national origin. This
violates equal protection principles articulated in Yick Wo v. Hopkins, 118 U.S. 356
(1886), which held that facially neutral policies administered in discriminatory manner

violate Constitution.

D. Violation Of International Law Obligations

238. The Executive Order violates multiple international law obligations the United

States has undertaken:

1. Universal Declaration of Human Rights

239. Article 15: "Everyone has the right to a nationality. No one shall be arbitrarily
deprived of his nationality nor denied the right to change his nationality."

240. The Executive Order arbitrarily deprives persons born in United States of
citizenship based on parental immigration status—a characteristic over which the child

has no control. This violates both clauses: it denies the right to a nationality (creating
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statelessness) and arbitrarily deprives persons of nationality they would have received

under established law.

2. International Covenant on Civil and Political Rights

241. The United States ratified the [CCPR in 1992. Article 24(3) provides: "Every
child has the right to acquire a nationality."

242. By denying citizenship to children born in United States who cannot acquire
citizenship from parents' home countries, the Executive Order violates this obligation.
The United States cannot avoid ICCPR obligations by claiming children can acquire
nationality from parents' home country when that acquisition is uncertain, procedurally

burdensome, or dependent on factors beyond child's or parents' control.

3. American Convention on Human Rights

243. Although the United States has signed but not ratified the American Convention,
it reflects regional human rights standards. Article 20 provides that every person has
the right to a nationality, and every person has the right to the nationality of the state in
whose territory he was born if he does not have the right to any other nationality.

244. This provision explicitly addresses the birthright citizenship issue, establishing
that persons born in a state's territory have right to that state's nationality if they lack

other nationality. The Executive Order directly violates this principle.

4. Customary International Law

245. Even where the United States has not ratified specific treaties, customary
international law—derived from consistent state practice and opinio juris (belief that

practice is legally required)—binds all nations. The principle that states should avoid
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creating statelessness has achieved customary international law status, as evidenced by
near-universal adoption of measures to prevent statelessness in domestic law;
Universal Declaration of Human Rights recognition by all 193 UN member states;
widespread ratification of statelessness conventions, with 96 states ratifying the 1961
Convention and 76 states ratifying the 1954 Convention; and consistent state practice
avoiding policies that create large stateless populations.

246. The United States has historically complied with this customary obligation
through its birthright citizenship policy. The Executive Order's departure from 127
years of practice violates not only domestic constitutional law but international legal

obligations.

E. Proof Of Consciousness Of Wrongdoing

247. The government's consciousness that the Executive Order is unlawful, cruel, and

creates humanitarian catastrophe is proven by multiple factors:

1. The Timing: Day One Implementation

248. The Executive Order was issued on January 20, 2025—the President's first day in
office. This timing proves three things. First, pre-planning during the transition is
evident—Executive Orders of this magnitude require weeks or months of legal
analysis, agency coordination, and review, and for issuance on Day One, all
preparatory work necessarily occurred during the transition period from November
2024 through January 2025. Second, the policy received priority over genuine
emergencies—no genuine emergency required immediate action on birthright

citizenship, and unlike executive orders addressing actual crises such as natural
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disasters, security threats, or economic collapse, birthright citizenship policy has
remained stable for 127 years, making the only "emergency" political: implementing a
campaign promise quickly. Third, the timing reflects awareness of constitutional
doubt—the day-one timing suggests consciousness that longer deliberation or public
debate would expose constitutional infirmity, and the strategy was to strike quickly

before opposition could organize.

2. The Thirty-Day Delay

249. The Executive Order provided that its operative provisions would take effect "30
days after the date of this order." 90 Fed. Reg. at 8449. This delay proves
consciousness of legal problems along three dimensions. First, if the birthright
citizenship policy were truly within executive authority, immediate implementation
would be appropriate—the thirty-day delay suggests awareness that immediate
implementation might be enjoined. Second, the delay provided time for litigation
strategy—the government used the thirty days to develop legal theories, coordinate
with the Solicitor General's office, and prepare for anticipated constitutional
challenges. Third, the delay creates an appearance of reasonableness, allowing the
government to claim it provided "orderly transition" and "opportunity for comment,"

thereby masking the policy's radical nature.

3. The Legal Theories Advanced

250. The intellectually dishonest "primary purpose" reasoning and systematic
misrepresentation of Wong Kim Ark prove consciousness that honest legal analysis
would not support the Executive Order. If constitutional text supported the policy, the

government would rely on plain language rather than creative reinterpretation requiring
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selective quotation and historical revisionism. If Wong Kim Ark supported the policy,
the government would quote the decision accurately rather than claiming "domicile"
twenty-two times makes it a constitutional requirement. If precedent supported the
policy, the government would not need to manufacture a "primary purpose" limitation
contradicting universal textual language.

251. The intellectual dishonesty proves consciousness of wrongdoing. Honest
actors rely on honest arguments. Resort to fallacious reasoning, selective quotation,
and precedent misrepresentation demonstrates awareness that truth does not support the

position.

4. Systematic Rule 14 Violations

252. The certiorari petitions in Trump v. Washington and Trump v. Barbara
systematically violated Supreme Court Rule 14.1(e)(iv) by omitting proper
jurisdictional statements. This continues the pattern documented across eighty-plus
shadow docket applications where government petitions consistently violate mandatory
jurisdictional requirements yet are accepted by the Clerk's office.

253. This systematic violation proves consciousness of jurisdictional defect. The
Solicitor General's office knows how to write proper jurisdictional statements—career
attorneys are trained in federal jurisdiction and Supreme Court practice. The
systematic omission across eighty-two applications (eighty previously documented
plus two in birthright citizenship cases) proves deliberate strategy: avoid explicit

jurisdictional analysis that would expose ultra vires nature of requested relief.
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5. The Humanitarian Impact Was Foreseeable

254. The government cannot claim ignorance of humanitarian consequences. First, the
scale of ten million affected persons was obvious from the policy design—Migration
Policy Institute and other research organizations had documented the population of
United States-born children with undocumented or temporary-visa parents. Second,
the risk of mass statelessness was foreseeable—international law literature, State
Department guidance, and academic scholarship have long recognized that denying
birthright citizenship creates statelessness risk, and government attorneys reviewing the
Executive Order necessarily encountered this issue. Third, the ethnic cleansing effect
was predictable—the overwhelmingly Latino and Asian impact was obvious from
immigration demographics, and the government cannot claim surprise that a policy
designed to affect children of illegal immigrants and temporary visa holders
disproportionately affects non-white populations. Fourth, the immediate judicial
response demonstrated the constitutional defect—within two weeks of the Executive
Order's issuance, four federal district courts in four different circuits found it likely
unconstitutional, proving the constitutional defect was immediately apparent to any
neutral legal analyst.

255. Proceeding despite this foreseeable humanitarian catastrophe proves
consciousness of wrongdoing. The government chose to implement a policy knowing
it would render more than ten million children stateless, function as ethnic cleansing
through administrative means, violate international law obligations, contradict 127
years of constitutional precedent, and face immediate and likely successful

constitutional challenges.
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256. This is not good-faith policy disagreement. This is conscious infliction of

humanitarian catastrophe for political purposes.

F. The Conscious Infliction Of Statelessness

257. The creation of mass statelessness is not an unintended consequence but a
deliberate policy choice made with full knowledge of its humanitarian catastrophe.
258. The Executive Order was drafted during the transition period (November
2024-January 2025) when legal analysis, agency coordination, and implementation
planning occurred. During this period, government attorneys necessarily considered
and understood that denying citizenship to United States-born children would render
millions of persons stateless.

259. Office of Legal Counsel opinion: The Executive Order required OLC opinion
concluding the President possessed constitutional authority. That opinion necessarily
addressed whether denying citizenship would create statelessness. OLC could not have
analyzed international law obligations (ICCPR Article 24, UDHR Article 15,
customary international law) without recognizing statelessness consequence. The
decision to proceed despite this knowledge demonstrates conscious choice.

260. State Department coordination: Implementation requires State Department to
deny passport applications. State Department's Foreign Affairs Manual contains
extensive guidance on citizenship and statelessness issues. Career State Department
attorneys reviewing implementation procedures necessarily recognized and flagged
statelessness concerns. The decision to proceed despite agency expertise

demonstrates conscious override of humanitarian concerns.
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261. Homeland Security coordination: Implementation requires DHS agencies to
classify United States-born children as deportable aliens. Career immigration attorneys
necessarily recognized this would create stateless deportable persons—an
unprecedented category in United States immigration law. The decision to proceed
despite frontline implementer concerns demonstrates conscious prioritization of
political goals over humanitarian consequences.

262. The mathematical certainty of harm distinguishes this case from policies where
humanitarian impact is speculative or dependent on behavioral responses. The
statelessness consequence here follows with mathematical certainty: If a child is born
in the United States to parents from a jus sanguinis country, and the parents do not or
cannot complete home country registration requirements, and the United States denies
citizenship under the Executive Order, then the child is stateless—this is mathematical
certainty, not speculation.

263. Government attorneys modeling implementation necessarily performed this
calculation and recognized that some percentage of affected children would inevitably
become stateless. Proceeding despite mathematical certainty of harm proves
conscious infliction.

264. This consciousness of wrongdoing—implementing policy known to be cruel,
unconstitutional, and catastrophic—proves the government prioritizes political
preference over constitutional constraints, humanitarian principles, and basic
moral consideration for affected children.

265. Under Plaintiff's Laws of Existence Framework, consciousness is defined as "the

capacity for unconditional extension of moral consideration." The Executive Order
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demonstrates the opposite: conditional moral consideration where children receive
protection only if their parents possess particular visa status. This policy proves
systematic governmental failure to extend unconditional moral consideration to
vulnerable persons, validating Plaintiff's central claim that constitutional violations

result from institutional absence of consciousness as properly defined.

G. Children Are Not Deterrence Tools

266. The government's implicit justification—that denying citizenship will deter illegal
immigration—treats children as instruments of immigration enforcement rather than
persons deserving moral consideration in their own right.

267. This violates fundamental principles of justice. First, the policy violates the
principle against vicarious punishment—criminal law prohibits punishing Person A for
Person B's conduct, yet the Executive Order punishes children through denial of
citizenship, statelessness, and deportability for parents' immigration violations.
Second, the policy violates proportionality—even if parents committed immigration
violations (typically civil, not criminal), rendering children stateless is grotesquely
disproportionate punishment, as no jurisdiction would imprison children for parents'
traffic violations, yet this policy does worse by denying children fundamental legal
personhood. Third, the policy harms innocent third parties—children are innocent
third parties to any parental immigration decision, and punishing innocent third parties
to deter others' conduct violates basic fairness principles recognized across all legal
systems. Fourth, the policy inflicts irrevocable harm—unlike deportation (reversible if

circumstances change) or monetary penalties (finite harm), statelessness is permanent
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and total, and the child faces lifetime consequences for circumstances beyond their
control.

268. Moreover, the deterrence rationale fails on its own terms. First, parents do not
control birth location—undocumented immigrants already present in the United States
do not choose to have children here to gain citizenship but have children because they
are already living here, meaning the Executive Order does not deter entry but punishes
families already present. Second, temporary visa holders have legitimate presence—
student visa holders, temporary workers, and tourists are lawfully present, and
punishing their children does not deter illegal immigration because these parents are
not illegal immigrants. Third, infants cannot be deterred—deterrence theory assumes
rational actors responding to incentives, but infants are not rational actors who can
modify behavior based on citizenship policy, meaning the "deterrence" operates solely
by punishing children for being born. Fourth, the policy creates perverse incentives—
it incentivizes undocumented immigrants to avoid prenatal care, hospital births, and
birth registration, all of which create health risks for mothers and children while
making the undocumented population harder to track.

269. The government's willingness to use children as deterrence tools—knowing it
will create statelessness, knowing it violates constitutional text, knowing it
contradicts 127 years of precedent—demonstrates that political preference has

completely displaced constitutional constraints on government action.
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X. Legal Arguments Government Must Lose On

270. Even if the Supreme Court proceeds to decision despite the documented
coordination and jurisdictional defects, the government's legal arguments fail on their

own terms.

A. Plain Text Defeats Domicile Requirement

271. The constitutional text is dispositive: "All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside." U.S. Const. amend. XIV, § 1.
272. "All persons" is universal language. It does not say:

« "All freed slaves"

« "All persons born to citizen parents"

* "All persons born to parents lawfully domiciled"

* "All persons born to parents with legal status"

* "All persons Congress deems worthy"
273. The government's argument requires adding words not in the text. Reading
the Citizenship Clause as government proposes would require it to state: "All persons
born or naturalized in the United States to parents with lawful permanent domicile,
and subject to the jurisdiction thereof, are citizens."
274. Courts cannot add words to constitutional text. Marbury v. Madison, 5 U.S. (1
Cranch) 137, 174 (1803) ("It cannot be presumed that any clause in the constitution is
intended to be without effect"); District of Columbia v. Heller, 554 U.S. 570, 577

(2008) ("Constitutional rights are enshrined with the scope they were understood to

have when the people adopted them").
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275. "Subject to the jurisdiction thereof" has clear meaning: subject to United
States laws and legal authority. It excludes only those with legal immunity from
jurisdiction—foreign diplomats possessing diplomatic immunity, members of invading
armies possessing enemy combatant status, members of Indian tribes on tribal lands
subject to tribal sovereignty, and persons on foreign vessels possessing
extraterritoriality.
276. Illegal aliens and temporary visitors possess no such immunity. They are
subject to:

* Arrest and prosecution for crimes

* Civil liability in United States courts

* Deportation by United States immigration authorities

* Taxation on United States income

* All regulatory requirements
277. The government cannot simultaneously claim that illegal aliens are "not subject
to jurisdiction" for citizenship purposes but ARE subject to jurisdiction for prosecution,

deportation, and taxation purposes. "Subject to the jurisdiction" has one meaning,

applicable uniformly.

B. Wong Kim Ark Is Binding Precedent

278. United States v. Wong Kim Ark, 169 U.S. 649 (1898), directly addresses and
resolves the question presented. Wong Kim Ark was born in United States to Chinese
parents who were "subjects of the emperor of China" but maintained residence in
United States. The Supreme Court held he was a citizen. /d. at 705.

279. The government's argument that *Wong Kim Ark* is limited to children of

domiciled aliens fails for three reasons. First, domicile was a fact, not a
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requirement—the Court mentioned domicile because that described the parents'
situation, not because domicile is a legal prerequisite for citizenship. Second, the
holding is universal—"The Amendment... includes the children born, within the
territory of the United States, of all other persons, of whatever race or color, domiciled
within the United States." 169 U.S. at 693. This establishes that children of resident
aliens are clearly citizens, not that ONLY children of domiciled aliens are citizens.
Third, 127 years of consistent application confirms the meaning—every government
institution and all fifty states have interpreted Wong Kim Ark as establishing near-
universal birthright citizenship, and this consistent practice proves the precedent's

meaning.

C. The Jurisdiction Argument Collapses

280. The government argues that "subject to the jurisdiction" requires "complete
political allegiance" and that children of illegal aliens or temporary visitors lack such
allegiance because parents maintain ties to foreign countries. This argument fails
logically and historically for three reasons. First, the diplomatic exception disproves
the allegiance theory—diplomats maintain complete allegiance to foreign sovereigns
yet often reside in the United States for years, and if allegiance were the test, diplomats'
children would be citizens due to strong ties to the United States through years of
residence, but everyone agrees diplomats' children are NOT citizens, proving the
exception is based on diplomatic immunity, not allegiance. Second, citizenship and
allegiance are separate concepts—United States citizens living abroad owe allegiance

to the United States but are subject to foreign jurisdiction while abroad, and similarly,
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foreign nationals in the United States are subject to United States jurisdiction while
here, regardless of their citizenship elsewhere. Third, the "complete jurisdiction"
language from Elk addressed tribal sovereignty—in Elk v. Wilkins, 112 U.S. 94, 102
(1884), the Court used "complete jurisdiction" to describe why tribal Indians owing
allegiance to tribes with inherent sovereignty were not "completely" subject to United
States jurisdiction, addressing the unique status of tribes as sovereigns within United

States territory; temporary visitors and illegal aliens have no such sovereign immunity.

D. Original Public Meaning Defeats Government

281. If the Court applies originalist methodology as government urges, original public
meaning defeats the government's position for four reasons. First, "illegal
immigration" did not exist in 1868—federal immigration restrictions were not enacted
until 1875 (Page Act) and 1882 (Chinese Exclusion Act), meaning the concept of
"illegal alien" postdates the Amendment by 7-14 years. Second, framers could not
have intended to exclude a non-existent category—it is logically impossible for framers
to have intended the Citizenship Clause to exclude "illegal aliens" when that legal
category did not exist. Third, common law birthright citizenship was universal—at
common law, which the Amendment codified, all persons born within the sovereign's
territory were subjects/citizens except children of diplomats and enemy aliens. Calvin's
Case, 7 Co. Rep. 1a, 77 Eng. Rep. 377 (1608). Fourth, congressional debates confirm
universality—Senator Jacob Howard, introducing the Citizenship Clause, stated it was
"simply declaratory of what I regard as the law of the land already, that every person

born within the limits of the United States, and subject to their jurisdiction, is by virtue
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of natural law and national law a citizen of the United States." Cong. Globe, 39th
Cong., 1st Sess. 2890 (1866) (emphasis added).

282. "Natural law" in 1866 meant universal human rights principles, not narrow
political compromise. The framers understood they were establishing universal rules,

not solving only the immediate problem of freed slaves' citizenship.

E. Stare Decisis Factors All Favor Citizenship

283. The Supreme Court has established rigorous requirements for overturning

precedent. Every factor weighs against overturning Wong Kim Ark:

1. Quality of Reasoning

284. Wong Kim Ark's reasoning is thorough and well-supported:
* 70-page opinion analyzing text, history, common law, and precedent
* Extensive examination of English common law tradition
* Detailed analysis of American state and federal practice
* Careful distinction of genuine exceptions (diplomats, tribal Indians)
285. The decision is not "egregiously wrong" as required for overturning. At most, the

government disagrees with interpretive choices, but disagreement does not equal

egregious error.

2. Workability

286. The Wong Kim Ark rule has worked perfectly for 127 years:

* Clear, administrable standard

* Applied consistently by federal and state governments
* No practical difficulties or confusion

* No unintended consequences requiring reconsideration
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287. This is the most workable constitutional rule imaginable: born in United States
+ subject to jurisdiction = citizen. Any alternative requiring case-by-case

nn

determinations of parental "domicile," "allegiance," or "intent to remain" would be

vastly more complex and prone to arbitrary application.

3. Reliance Interests

288. Reliance interests are massive and unprecedented across five dimensions.
First, approximately ten million persons—a conservative estimate of United States-
born children with undocumented or temporary-visa parents currently living in the
United States—have citizenship based on Wong Kim Ark. Second, government
reliance extends across all three branches which have operated on Wong Kim Ark
understanding for 127 years, with Congress legislating assuming such children are
citizens, the Executive Branch issuing passports and documents on this basis, and
judicial decisions across countless cases assuming birthright citizenship. Third, state
reliance is universal—all fifty states issue birth certificates, provide education, and
administer programs assuming United States-born children are citizens. Fourth, private
reliance is pervasive—millions of families, employers, schools, healthcare providers,
and institutions have made decisions based on settled citizenship law. Fifth,
international reliance exists—foreign governments and international organizations have
understood United States citizenship law based on Wong Kim Ark for over a century.
289. These reliance interests exceed virtually any other precedent the Court could
reconsider. Even overturning Roe v. Wade affected fewer current persons (abortion
restrictions limit future choices; citizenship denial affects existing persons' fundamental

status).
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4. Changed Circumstances

290. No relevant circumstances have changed since 1898. First, immigration exists
now as then—Ilarge-scale immigration from non-European countries existed in 1898
during Chinese exclusion debates, Japanese immigration, and Southern/Eastern
European immigration, meaning the phenomenon is not new. Second, temporary
visitors existed then—students, workers, and tourists visited the United States in 1898,
meaning the categories are not new. Third, the constitutional text is unchanged—the
Citizenship Clause reads identically to how it read in 1898. Fourth, no practical
problems emerged—127 years of birthright citizenship has not produced chaos,
unmanageable burdens, or consequences requiring reconsideration.

291. The only change is political preference. Changed political preferences do not
constitute changed circumstances justifying precedent reconsideration. If they did,

every precedent would be vulnerable every election cycle.

5. Other Factors

292. Additional stare decisis factors also weigh against overturning. First, statutory
ratification exists—Congress enacted 8 U.S.C. § 1401(a) in 1940 and reenacted it in
1952, codifying Citizenship Clause language with Wong Kim Ark in mind, and this
legislative ratification of judicial interpretation creates additional stability interests.
Second, this is a constitutional interpretation—stare decisis has "special force" in
constitutional cases because incorrect statutory interpretations can be corrected by
Congress, but constitutional interpretations can be corrected only by constitutional
amendment, a far more difficult process. Agostini v. Felton, 521 U.S. 203, 235 (1997).

Third, fundamental rights are at stake—citizenship is a fundamental right, "the right to
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have rights," and overturning precedent recognizing fundamental rights requires even
stronger justification than overturning precedent on non-fundamental issues.

293. Every stare decisis factor weighs decisively against overturning *Wong Kim
Ark*. The government offers no justification sufficient to overcome this

overwhelming weight.

XI. ICE KILLING OF RENEE GOOD: EXECUTIVE FABRICATION OF

IMMUNITY OUTSIDE LAW

A. Factual Predicate

1. The Killing

294. On January 7, 2026, ICE Agent Jonathan Ross shot and killed Renee Nicole
Good, a 42-year-old United States citizen, in Minneapolis, Minnesota, during an
immigration enforcement operation. Good was present while masked men were
detaining an individual outside her residence. The shooting occurred in the presence of
Good's minor child.

295. This killing of a citizen observing immigration enforcement establishes the
operational predicate for the constitutional analysis that follows. The coordinated
constitutional subversion documented in the birthright citizenship cases extends to
executive assertion of power unlimited by law in the context of lethal force against

citizens.
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2. The Redaction

296. Following Good's killing, DHS released ICE Directive 19009.3 "Firearms and Use
of Force" (dated May 26, 2023) with complete redaction of all substantive content
under FOIA exemption (b)(7)(E). (See Exhibit N-26). The 13-page document contains
only: (1) a single unredacted purpose paragraph stating the directive "establishes policy
and provides guidance governing the carrying of firearms and the use of force"; and (2)
thirteen pages of complete (b)(7)(E) redaction blocks.

297. Every section—including "Use of Firearms," "Use of Force," "Reporting
Requirements," and all operational guidance—is entirely withheld. Citizens cannot

know what constraints govern federal agents' use of deadly force against them.

3. The Pre-Investigation Executive Adjudication

298. On January 8, 2026—Iess than 24 hours after Good's death and before any
investigation could be completed—Vice President JD Vance held a press conference
publicly adjudicating the killing. (See Exhibit N-18, complete transcript).

299. Vance declared: the shooting was "justified" and constituted "self-defense" (924-
25,41, 52); Agent Ross "is protected by absolute immunity" (436); Good was a
"deranged leftist" and part of a "broader left wing network" (94, 19-22, 23, 28);
Good's death was "a tragedy of her own making" (425); Minnesota officials cannot
"prosecute a federal official with absolute immunity" (436); and the investigation
would focus on Good and her alleged "network," not on Agent Ross (4919-22, 83).
300. When a reporter asked whether Vance was "preempting a thorough investigation

by drawing such conclusions," Vance responded: "the simple fact is what you see is
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what you get" (924)—explicitly acknowledging he had prejudged the matter based on

publicly available video, not investigative findings.

B. The Qualified Immunity Dialectic

1. The Constitutional Framework

301. The Judicial Doctrine of Qualified Immunity, established in Harlow v. Fitzgerald,
457 U.S. 800 (1982), purports to balance competing interests: (1) the People's right to
vindication of constitutional guarantees through civil action; (2) social costs of
litigation against public officials; (3) the danger that fear of lawsuits will deter public
service; and (4) the need to terminate insubstantial lawsuits quickly.

302. However, the Harlow court acknowledged its standard was only "essentially
objective" and that immunity "should" avoid excessive disruption and "may" serve the
public interest—subjective terms of uncertainty that provide, as the court implicitly

admitted, a partial "license to lawlessness." See Harlow, 457 U.S. at 818-819.

2. The Logical Impossibility of ''Essentially Objective"

303. To say a thing is "essentially objective" is to say it is "almost objective"—an
impossibility. A standard is either objective or it is not. The Harlow court's qualifying
language reveals the doctrine's subjective foundation masquerading as objective
principle.

304. The test of "objective legal reasonableness" measured by "clearly established law"
creates logical circularity: no rights yet to be established may be established, because

they are not eligible for testing by virtue of not being previously established. The
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doctrine logically excludes the possibility of establishing new constitutional

protections.

3. Constitutional Positioning

305. When competing values yield no evidence or objective standard by which one
may be quantified greater than another, the Constitution provides guidance through its
foundational clauses: "We the people of the United States" (U.S. Const. Preamble) and
"Government is instituted for the security, benefit and protection of the people, in
whom all political power is inherent" (Minn. Const. art. I, § 1).

306. These clauses establish that in any dialectic between government officials'
interests and the People's rights, the Constitution positions us with the People. There is
no evidence that the "cost to society as a whole" from insubstantial lawsuits against
public officials outweighs the cost to the public from officials' unconstitutional
execution of power. We cannot accept a conclusion as objective without the necessary
premises thereof—especially when at the expense of the immediate and apparent

interests of the People whom the Constitution is meant to serve.

C. "absolute Immunity' Does Not Exist In American Jurisprudence

1. The Claim

307. Vice President Vance asserted: "That guy is protected by absolute immunity. He
was doing his job. The idea that Tim Walz and a bunch of radicals in Minneapolis are
gonna go after and make this guy's life miserable because he was doing the job that he

was asked to do. Is preposterous. The unprecedented thing is the idea that a local
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official can actually prosecute a federal official with absolute immunity. I've never

seen anything like that. It would get tossed out by a judge." (Exhibit N-18, 9435-36).

2. The Fundamental Error: "Absolute Immunity' Cannot Exist Under American

Law

308. The term "absolute immunity" has no place in American jurisprudence because
the concept itself is antithetical to constitutional governance. Every immunity
recognized in American law is qualified—conditional upon the official acting within

defined boundaries:

Immunity Qualification

Judicial Must be performing judicial acts
Prosecutorial Must be performing prosecutorial functions
Legislative Must be performing legislative acts
Presidential Must be performing official acts

Law Enforcement Must not violate clearly established law

309. Every single one has boundaries. Every single one can be pierced. Every single
one is qualified by something. Judges lose immunity when acting outside judicial
functions. Prosecutors lose immunity when acting outside prosecutorial functions.
Legislators lose immunity when acting outside legislative functions. Even presidential
immunity, as recently expanded in Trump v. United States, 603 U.S.  (2024),
remains qualified by the requirement of official acts. Law enforcement immunity is
explicitly named "qualified" and defeated upon showing violation of clearly established
law.

310. The foundational premise of American constitutionalism is that no person is

above the law. The Magna Carta established that the king is subject to law. The
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Revolution rejected the sovereign immunity of the Crown. The Constitution creates
accountability mechanisms for every office. As Chief Justice Marshall declared in
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803): "The government of the
United States has been emphatically termed a government of laws, and not of men."
311. An immunity that is truly absolute—unconditional, unbounded,
unpierceable—cannot exist in this system. The moment one says "absolute
immunity," one describes something outside American jurisprudence entirely. One

describes monarchy. One describes sovereignty vested in a person rather than in law.

3. Vance's Statement as Category Error

312. Vance did not misapply doctrine. He did not cite an obscure precedent
incorrectly. He invoked a concept that structurally cannot exist under American
constitutional law. "Absolute immunity" is not a wrong answer—it is a category error.
It is like saying "the square root of justice" or "seventeen pounds of freedom." The
term sounds legal while describing something that cannot legally exist: immunity
without condition, accountability to no process, a government agent answerable to
nothing.

313. By using the term "absolute immunity," Vance: (1) implies there is a recognized
legal concept by that name (there is not); (2) implies American law contains
unconditional immunity (it does not); (3) implies the executive can invoke it by
proclamation (impossible under separation of powers); and (4) normalizes a
monarchical concept within democratic vocabulary.

314. This is not legal error. This is the linguistic construction of monarchy within

democratic vocabulary.
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4. The Complete Immunity Structure Qutside Any Law

315. Combined with the redaction of the use of force policy—eliminating the law that
would define when killing is lawful—and the characterization of inquiry as terrorism—
criminalizing the question of what law applies—Vice President Vance constructed a

complete immunity structure existing outside any law:

Element Mechanism Effect
No law governs Complete (b)(7)(E) Citizens cannot know
when they may kill redaction of Use of what constraints exist
Force policy
No accountability Fabricated "absolute Judicial process
exists when they kill immunity" announced by preempted by press
executive conference
No inquiry is Characterization of Constitutional
permitted about witnesses/documenters observation criminalized
either as "domestic terrorism
network"

316. This is not qualified immunity with its doctrinal requirements and judicial
process. This is the assertion of power unlimited by law, announced from a podium,

enforced by armed agents operating under secret rules in an American city.

5. The Pre-Investigation Adjudication Problem

317. Beyond the category error of "absolute immunity," Vance's statements constitute
executive branch usurpation of judicial function. The determination of whether an
officer's conduct was justified, whether any immunity applies, and whether prosecution
may proceed are questions for courts after investigation and hearing—not press
conferences 24 hours after a killing.

318. By publicly declaring Agent Ross's conduct "justified" and protected by a

fabricated immunity before any investigation, Vance: prejudiced any future judicial
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proceeding; communicated to federal agents that killing citizens who intervene will
face no consequences; asserted executive power to adjudicate without judicial process;
violated separation of powers by announcing legal conclusions that only courts may
reach; and created precedent that executive officials may declare immunity by

proclamation rather than through the judicial process the Constitution requires.

D. The Intimidation Infrastructure

1. The Redaction's Communicative Function

319. The (b)(7)(E) exemption protects "techniques and procedures for law enforcement
investigations or prosecutions" whose disclosure "could reasonably be expected to risk
circumvention of the law." 5 U.S.C. § 552(b)(7)(E). Applied to a use of force policy
released after a citizen was killed for intervening in enforcement, this exemption
classification necessarily implies that the "technique" being protected from
"circumvention" is the killing of citizens who interfere with immigration operations.
320. The government cannot simultaneously claim: (a) use of force policies constrain
agent conduct within constitutional limits; while (b) those constraints must be hidden
from citizens to prevent "circumvention." If the constraints are constitutional, their
disclosure would not enable circumvention—it would enable compliance and
accountability.

321. The complete redaction creates deliberate uncertainty functioning as intimidation
infrastructure. Citizens observing immigration enforcement cannot know: what

conduct by agents exceeds authorized force; what intervention by citizens is lawful
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versus life-threatening; what accountability mechanisms exist for agent conduct; or

what rights citizens retain when witnessing enforcement operations.

322. The Good killing and subsequent response demonstrates coordinated intimidation

2. The Coordination Pattern

infrastructure across the executive branch:

Date

Actor

Action

Function

Jan 7, 2026

ICE Agent
Jonathan Ross

Shoots and kills
Renee Good

Operational
implementation

Jan 8, 2026

Vice President
Vance

Declares
shooting
"justified,"
claims "absolute
immunity,"
characterizes
victim as
"deranged
leftist"

Pre-investigation
adjudication

Jan 8, 2026

Vice President
Vance

Announces new
Assistant
Attorney
General to
prosecute
"domestic
terrorism
networks"
including those
who "obstruct"
enforcement

Retaliation
infrastructure

Post-Jan 7

DHS/ICE

Complete
(b)(7)(E)
redaction of Use
of Force policy

Policy
concealment

Ongoing

DOJ

Federal
investigation
excluding state
officials

Jurisdictional
capture
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3. Domestic Terrorism Elements

323. This coordinated infrastructure satisfies 18 U.S.C. § 2331(5) domestic terrorism
elements. First, (A) "involve acts dangerous to human life"—Good's killing
establishes this element through actual death of a citizen. Second, (B)(i) "appear to
be intended to intimidate or coerce a civilian population"—the combination of
killing a citizen conducting legal observation, immediate executive declaration of
justification and immunity, complete concealment of use of force policies, and
announced prosecution of "networks" who "obstruct" enforcement communicates to the
civilian population that intervention in immigration enforcement carries lethal risk with
zero accountability—the definition of intimidation. Third, (B)(ii) "appear to be
intended to influence the policy of a government by intimidation or coercion"—
Vance's explicit statements targeting Minnesota officials: "The unprecedented thing is
the idea that a local official can actually prosecute a federal official with absolute
immunity" (436), combined with threats of federal prosecution against state officials
who investigate. Fourth, (C) "occur primarily within the territorial jurisdiction of

the United States'"—Minneapolis, Minnesota satisfies this element.

E. The Three-tier Analogical Proof Applied

324. The three-tier analogical analysis from Appendix A, Section III.G.1 (]]432-440)
applies with full force to the Good killing:

Tier One - Domestic Violence Baseline: If a private citizen shot and killed another
citizen who approached during a confrontation, then held a press conference declaring

the killing "justified" and claiming "absolute immunity," the shooter would face
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immediate arrest, the press conference would constitute consciousness of guilt, and any
claim of immunity would be rejected as legally frivolous.

Tier Two - Individual Political Reversal: If a private citizen shot a federal agent who
was conducting enforcement operations, the shooter would face federal prosecution
under 18 U.S.C. § 1114 (killing federal officer), regardless of whether the shooter
believed the agent was acting unlawfully. No claim of "self-defense" based on
believing enforcement was improper would succeed.

Tier Three - Organizational Political Reversal: If an organization coordinated
activities resulting in a federal agent's death, then issued press statements declaring the
killing "justified" and announcing the deceased agent was part of a "right-wing
network," the organization would face immediate RICO prosecution, asset seizure, and
institutional destruction. Leadership would face conspiracy charges for the press
statements alone.

Actual Scenario - No Consequences: Federal agent kills citizen; Vice President
declares killing justified within 24 hours; victim characterized as "deranged leftist" and
part of criminal "network"; use of force policy completely concealed; state
investigation blocked; announced federal prosecution of those who "obstruct"
enforcement. Zero consequences for agent or administration officials.

325. This three-tier comparison creates legally impossible defense positions. Option
One: Concede reversed scenarios would receive opposite treatment, admit double
standard exists, validate unequal protection claims, prove constitutional crisis through
explicit acknowledgment. Option Two: Claim reversed scenarios would receive

identical treatment (citizen killing agent would also receive executive declaration of
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justification and immunity), which is factually preposterous and would require
abandoning all federal officer protection statutes. Option Three: Assert executive
authority to pre-adjudicate use of force incidents involving federal agents, which would
eliminate judicial review, destroy separation of powers, and establish executive
impunity indistinguishable from authoritarian governance. All three options support
Plaintiff's claims that Defendants have created unequal institutional privilege where

legal consequences depend on alignment with governmental power rather than conduct.

F. Qualified Immunity As Instrument Of Domestic Terrorism

1. Doctrinal Weaponization

326. The Harlow court's stated purpose for qualified immunity—protecting officials
from frivolous litigation—has been weaponized into executive-declared impunity
preceding any litigation. Vance's "absolute immunity" claim represents the terminal
evolution of the doctrine: from judicial determination of whether clearly established
rights were violated, to executive pronouncement that no rights exist when federal
agents kill citizens.

327. This weaponization proves the Plaintiff's prior analysis: the doctrine's subjective
foundation ("essentially objective," "should avoid," "may serve") provided the opening
through which constitutional accountability has been destroyed. When a standard is
only "essentially objective," it becomes purely subjective when power desires

subjective application.
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2. The Chilling Effect as Design Feature

328. The Harlow court expressed concern that fear of lawsuits might "dampen the
ardor" of public officials. The Good killing reveals the inverse concern the court failed
to consider: when officials face no accountability, the ardor of citizens to exercise
constitutional rights—to witness, document, and intervene in government conduct—is
dampened by fear of death.

329. Plaintiff's documented fear of outdoor activity in Minnesota constitutes concrete
injury from this intimidation infrastructure. When a citizen cannot safely witness
immigration enforcement without risking death, and cannot know what policies govern
agent conduct because those policies are completely redacted, the citizen faces
impossible choice: abandon constitutional right to observe and document government
conduct, or risk death.

330. This is not hypothetical. Renee Good exercised her constitutional rights and was
killed. The subsequent redaction and executive adjudication communicate that her
killing reflects policy rather than aberration. The rational response for any citizen is
non-intervention regardless of what they witness—precisely the chilling effect the

intimidation infrastructure is designed to produce.

G. Relief Sought For Good Killing

331. The Court should: (1) Declare that Vice President Vance's pre-investigation
adjudication of the Good killing constitutes ultra vires usurpation of judicial function
violating separation of powers. (2) Declare that no federal law enforcement officer

possesses "absolute immunity" for use of deadly force against citizens, and that any
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immunity determination requires judicial proceeding—not executive pronouncement.
(3) Order disclosure of ICE Directive 19009.3 in unredacted form, as the (b)(7)(E)
exemption cannot constitutionally apply to use of force policies governing federal
agents' interactions with citizens. (4) Declare that the coordinated pattern—Xkilling, pre-
investigation adjudication, policy concealment, announced retaliation against
"networks"—constitutes activities appearing intended to intimidate a civilian
population within the meaning of 18 U.S.C. § 2331(5). (5) Issue preliminary injunction
preventing federal prosecution of citizens or organizations for "obstruction" of
immigration enforcement based on witnessing, documenting, or non-violent
intervention in enforcement operations. (6) Refer the matter to appropriate authorities
for investigation of 18 U.S.C. § 241 (conspiracy against rights) and 18 U.S.C. § 242

(deprivation of rights under color of law) violations.

H. Section Conclusion

332. The Good killing and its aftermath prove that qualified immunity has evolved
from judicial doctrine into executive-declared impunity. When the Vice President can
declare a killing "justified" and protected by "absolute immunity" 24 hours after it
occurs, before any investigation, while characterizing the victim as a "deranged leftist"
deserving death, and while announcing prosecution of anyone who "obstructs" similar
enforcement—constitutional governance has been replaced by authoritarian terror.
333. The Harlow court assumed qualified immunity would protect officials from
frivolous lawsuits while maintaining accountability for genuine violations. The Good

killing demonstrates the doctrine now functions to eliminate accountability entirely:
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citizens cannot know use of force policies (complete redaction); cannot seek judicial
determination of whether rights were violated (executive pre-adjudication); cannot
witness enforcement without risking death (demonstrated by Good's killing); and
cannot organize to document enforcement (announced prosecution of "networks").
334. This is not the "balance of competing values" the Harlow court envisioned. This
is systematic destruction of constitutional accountability through doctrinal
weaponization. The pattern is identical to birthright citizenship—executive action
exceeding constitutional authority, procedural manipulation bypassing judicial review,
and intellectual dishonesty proving consciousness that honest legal analysis would not
support the position—but with lethal rather than documentary consequences. This
executive ultra vires parallels the judicial ultra vires documented in Memo I, proving
that all three branches now operate outside constitutional constraints when political
objectives require. See Memo I, § X (documenting twenty-five years of shadow docket
ultra vires practice from Bush v. Gore through present). The Court must intervene
before the doctrine eliminates all remaining mechanisms for holding federal agents

accountable for killing American citizens.

XII. CONCLUSION: POST-CONSTITUTIONAL GOVERNANCE

335. The birthright citizenship litigation and the Good killing demonstrate beyond
mathematical doubt that the United States federal government operates under post-
constitutional governance rather than democratic constitutionalism.

336. The evidence is overwhelming. The Executive Branch issues an order

unilaterally reinterpreting the Constitution contrary to text, 127-year precedent, and
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universal government practice—exceeding executive authority. The Executive Branch
fabricates legal concepts ("absolute immunity") that cannot exist under American law
to shield agents who kill citizens—constructing monarchy within democratic
vocabulary. The Legislative Branch remains silent despite a constitutional crisis
affecting more than ten million persons and the killing of a citizen by federal agents—
abdicating Article I oversight responsibility. The Judicial Branch grants expedited
review using ultra vires procedures to facilitate the Executive's political timeline—
abandoning its neutral adjudication role. See Memo I, §§ I1I-X (documenting
systematic statutory violations, Rule 14 non-enforcement, and vacated precedent
citation spanning 2000-2025). Statistical proof establishes coordination with P < 10"-
13 certainty—making random occurrence mathematically impossible. Intellectual
dishonesty through the "primary purpose fallacy," Wong Kim Ark misrepresentation,
and "absolute immunity" fabrication proves consciousness that honest analysis would
not support the policies. And humanitarian catastrophe—rendering more than ten
million stateless with an ethnic cleansing effect, killing citizens who witness
enforcement—proceeds despite foreseeable harm, proving that political preference
displaces constitutional constraints.

337. This coordination accomplishes through procedural manipulation what could
not be achieved through constitutional processes. A constitutional amendment
would require a two-thirds vote in both the House and Senate, or a convention called
by two-thirds of the states, followed by ratification by three-fourths of the states, with
public debate, democratic deliberation, and a transparent process subject to

accountability. What occurred instead was an Executive Order on Day One, the
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Supreme Court granting certiorari before judgment, no congressional vote, no
democratic deliberation, procedural irregularities that bypass accountability, and
executive declaration of fabricated immunity for killing citizens.

338. The result is identical to constitutional amendment but achieved through
coordinated ultra vires action across all three branches.

339. If the Supreme Court proceeds to issue decision overturning *Wong Kim
Ark* using "primary purpose" reasoning, it will establish that constitutional text no
longer constrains government when politically inconvenient; that precedent can be
overturned based on executive preference rather than legal justification; that universal
textual language can be limited by analogical reasoning to framers' "primary purposes";
that coordination across branches enables functional constitutional amendment without
the Article V process; and that America operates under power-based governance
dressed in constitutional language rather than law-based governance constraining
power.

340. This represents the completion of the coordinated constitutional subversion
pattern Plaintiff has documented in Kirchner v. Johnson et al., Case 1:25-cv-02735-
ACR, proving that systematic ultra vires action across all three branches is not
historical artifact but ongoing operational reality requiring immediate judicial

intervention.

Respectfully submitted,

JOSEPH KIRCHNER

Pro Se Plaintiff

4440 Parklawn Avenue #203
Edina, MN 55435
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