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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JOSEPH KIRCHNER,
Plaintiff,

A\

MIKE JOHNSON, in his individual and official
capacity as Speaker of the United States House of
Representatives;

DONALD J. TRUMP, in his individual capacity as
former and current President of the United States;

PAM BOND], in her individual and official Case No. 1:25-¢v-02735-ACR
capacity as Attorney General of the United States;

BRENDAN CARR, in his individual and official EXHIBIT IS — ISRAELI
capacity as Chairman of the Federal CORPORATIONS
Communications Commission; AUTHORITY FILING
THE UNITED STATES HOUSE OF CATALOG — DATADOG
REPRESENTATIVES; ISRAEL LTD.
ANTHROPIC PBC;

OPENALI, INC.;

APPLE INC.;

COMCAST CABLE COMMUNICATIONS, LLC;

METR (MODEL EVALUATION & THREAT

RESEARCH);

and DOES 1-20, unknown co-conspirators,
Defendants.
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made and entered into
as of 21 August, 2022 (the “Agreement Date”) by and between Datadog Israel Ltd., a company
organized under the laws of the State of Israel (the “Acquiring Company”) and Seekret Software ‘
Security Ltd., a company organized under the laws of the State of Israel (the “Target |
Company”).

(The Acquiring Company and the Target Company each hereinafter referred to each as a “Party” |
and collectively as the “Parties” or the “Companies” or the “Merging Companies™)

Preamble

WHEREAS the Acquiring Company is a private company developing technology in the field
of network, infrastructure and application observability; and :

WHEREAS  the Target Company is a private company developing technology in the field of
network, infrastructure and application observability; and

WHEREAS the Acquiring Company has purchased all of the issued and outstanding share
capital of the Target Company on June 17, 2022 (the “Purchase Date”), and is
the sole shareholder of all of the issued and outstanding shares of the share capital
of the Target Company; and

WHEREAS the Parties wish to carry out a merger in accordance with the First Chapter of the
Eighth Part of the Companies Law, 5759 — 1999 (hereinafter “the Companies
Law” and the “Merger” respectively), such that all of the rights, assets and
liabilities, including conditional, future, known or unknown liabilities of the
Target Company, will be transferred to the Acquiring Company effective as of
the Effective Date of the Merger; and

WHEREAS the Parties expect that the merger of their activities in accordance with the
provisions of this Agreement, will benefit the Parties given the reasons set forth
in Exhibit A attached hereto and will result in organizational efficiency and
savings of expenses; and

WHEREAS the Parties desire that the Merger will be deemed as a tax free merger in
accordance with Section 103 of the Israeli Income Tax Ordinance [New Version],
1961 as amended (hereinafter referred to as the “Ordinance”); with an effective
date for tax purposes of September 30, 2022 regardless of the time at which the
Companies Registrar issues the certificate of the Merger and

1 WHEREAS the Boards of Directors of the Acquiring Company and the Target Company have

| each: (i) determined that the Merger is advisable and fair and in the best interests

‘ of their respective companies and shareholders; and (ii) approved the Merger
upon the terms and subject to the conditions set forth in this Agreement.

NOW THEREFORE, it is declared, agreed and provided by and between the Parties as follows:
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l. Preamble, Appendices, Headings and Definitions.

1.1 The foregoing Preamble, any appendices that may be attached hereto and all
resolutions, documents and notices that are required in order to complete the
Merger in accordance with the provisions of any Applicable Law (as defined
below) and/or of this Agreement, whether or not referred to in this Agreement,

constitute integral parts of this Agreement and are binding together with all of its
other provisions.

1.2 When used in this Agreement the terms in the left-hand column below will have
the meanings in the right-hand column beside them:

“Applicable Law” means, with respect to any person, any domestic or
foreign, state or local statute, law, ordinance, rule,
regulation, order, writ, injunction, judgment, decree
or other requirement of any governmental entity
applicable to such person or any of its respective
properties, assets, shareholders, officers, directors,
employees, consultants or agents.

“Closing Date” shall be the date on which the Registrar issues the
Merger Certificate, after the Condition Precedents
have been met (or waived by the Parties).

“Effective Date of the shall be September 30, 2022, or such other date as

Merger” the Parties will agree.

“Merger Offer” as defined in Section 316 of the Companies Law and
regulation 2 of the Merger Regulations.

“Merger the Companies Regulations (Merger), 5760 — 2000.

Regulations”

“Registrar” The Israeli Registrar of Companies.

2. The Agreement.

On the Closing Date, in accordance with the provisions of this Agreement and subject to

- receiving all of the approvals required pursuant to any Applicable Law and this
Agreement, all of the rights, assets and liabilities of the Target Company, including
conditional, future, known or unknown liabilities of the Target Company, will be
transferred without consideration to the Acquiring Company, and the Target Company
will cease to exist, without formal winding-up, all in accordance with the provisions of
the First Chapter of the Eighth Part of the Companies Law, all of which shall be
retroactively deemed effective as of the Effective Date of the Merger.

Without derogating from the generality of the foregoing, on the Closing Date:
2.1 Every right of pledge and encumbrance of every creditor that applies to assets and

rights of the Target Company which will, on the Closing Date, become the
peopeity of the Acquiring Company, will continue to apply to those same assets,

A\ unless| otherwise agreed with the creditor in whose favor the pledge and/or
o’ ‘e
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22

2.3

2.4

encumbrance exists, that the rights of such creditor to collect its claim against
such assets and rights will not be impaired.

Every right of the Target Company to receive money and/or rights will become a
right of the Acquiring Company.

Every legal action or judicial proceeding, whether civil, criminal, administrative
or other, which is pending against the Target Company or which was brought by
the Target Company or matter with respect to which the Target Company has a
ground which permits the commencement or lodging of such proceedings, will
be in force and continue to be conducted, except that the Acquiring Company will
come in the place and stead of the Target Company.

All of the employees of the Target Company will become employees of the
Acquiring Company and the Acquiring Company will bear all debts and/or
obligations of the Target Company to those employees, including for any period
of employment prior to the Effective Date of the Merger.

Representations And Warranties of The Parties.

Each Party hereby represents and warrants to the other Party that:

3.1

3.2

Organization and Qualification. Such Party is duly organized and validly existing
under the laws of the jurisdiction of its incorporation or organization and has all
requisite power and authority to own, lease and operate its properties and to carry
on its businesses as now being conducted.

Authority Relative to this Agreement; Recommendation.

3.2.1  Such Party has all necessary corporate power and authority to execute and
deliver this Agreement, to perform its obligations under this Agreement,
and, subject to receipt of the required shareholder's vote, the Merger
Certificate and the fulfillment of the condition set forth in Section 5
below, to consummate the transactions contemplated hereby.

3.2.2  The execution and delivery of this Agreement, and the consummation of
the transactions contemplated hereby, have been duly and validly
authorized by the Board of Directors of such Party, and, subject to Section
5 below, no other corporate proceedings on the part of such Party are
necessary to authorize this Agreement, or to consummate the transactions
contemplated hereby, except the receipt of the required shareholder's vote.

3.2.3 This Agreement has been duly and validly executed and delivered by such
Party and constitutes the valid, legal and binding agreement of such Party,
enforceable against such Party in accordance with its terms, except that
(i) such enforcement may be subject to any bankruptcy, insolvency,
reorganization, moratorium, fraudulent transfer or other Applicable Laws,
now or hereafter in effect, relating to‘or limiting creditor's rights generally;
and (ii) the remedy of specific performance and injunctive and other forms
of equitable relief may be subject to equitable defenses and to the
discretion of the court before which any proceedings therefore may be
brought.
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3.2.4  Without limiting the generality of the foregoing, the Board of Directors
of such Party has: (i) approved this Agreement and the transactions
contemplated hereby; (ii) resolved to file the Merger Offer with the
Registrar and commence proceedings under Sections 314-327 of the
Companies Law; and (iii) resolved to recommend approval and adoption

of this Agreement and the transactions contemplated hereby and thereby
to such Party's shareholders.

4. Undertakings of the Parties.

The Parties to this Agreement hereby declare, confirm and undertake as follows:

4.1

4.2

4.3

44

4.5

That the Merger will be carried out in accordance with the First Chapter of the
Eighth Part of the Companies Law and the Merger Regulations.

That the Acquiring Company and the Target Company will jointly prepare a
Merger Offer in accordance with the text set forth in the Addition to the Merger
Regulations and submit it to the Registrar.

That the Acquiring Company and the Target Company will publish notices to the
secured creditors and the material creditors (as applicable), as defined in the
Companies Law and the Merger Regulations, as required under Section 318 of
the Companies Law and regulation 3 of the Merger Regulations.

That the Acquiring Company and the Target Company will give notice to the
Registrar of the decisions of the general meetings and of the notices to the

creditors, at the times required for these notices in accordance with the Companies
Law and the Merger Regulations.

That the Acquiring Company and the Target Company will act in cooperation in
order to complete the Merger on or after September 30, 2022, and, as part of the
foregoing cooperation they will sign and confirm every document and perform
every act required in accordance with this Agreement and/or the provisions of
any Applicable Law.

5. Conditions Precedent for the Merger.

5.1

The Parties agree that the completion of the Merger is subject to and contingent

upon the satisfaction of the following conditions precedent, unless waived by the
Parties:

5.1.1  Consent of the holders of encumbrances, to the extent such holders exist,
whose consent to the Merger and its results is required by any Applicable
Law and/or by either of the Merging Companies.

5.1.2  The transfer of all intellectual property rights of the Target Company to
Datadog Inc., prior to Effective Date of the Merger.

5.1.3 There will not be pending before the court, judicial authority or
government authority any action, hearing, petition or threat of action,
hearing or petition to limit or prevent the completion of the Merger and/or
the carrying out of the transactions included in this Agreement, including

A
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the prevention of the transfer of any of the rights and/or assets of the
Target Company to the Acquiring Company.

(Collectively the “Conditions Precedent”)

6. Termination, Amendment, Waiver.

6.1 Termination. This Agreement may be terminated and the Merger may be
abandoned at any time prior to the Closing Date whether before or after approval
and adoption of this Agreement by the shareholders of the Acquiring Company

and the Target Company, by any of the Acquiring Company and the Target
Company.

6.2 Effect of Termination. In the event of the termination and abandonment of this
Agreement pursuant to Section 6.1 above, this Agreement shall forthwith become
void and have no effect and cause no liability whatsoever on the part of any Party
hereto or its affiliates, directors, officers or shareholders.

6.3 Amendment. This Agreement may be amended by action taken by the Target
Company and the Acquiring Company at any time; provided, however, that after
any such approval no amendment shall be made to this Agreement that requires
the approval of such shareholders under Applicable Law, without such approval.

This Agreement may be amended only by an instrument in writing signed on
behalf of the Parties hereto.

6.4 Extension, Waiver. At any time prior to the Closing Date, each Party hereto may:
(1) extend the time for the performance of any of the obligations or other acts of
the other Party; or (ii) waive any inaccuracies in the representations and
warranties of the other Party contained herein or in any document certificate or
writing delivered pursuant hereto. Any agreement on the part of any Party hereto
to any such extension or waiver shall be valid only if set forth in an instrument,
in writing, signed on behalf of such Party. The failure of any Party hereto to assert
any of its rights hereunder shall not constitute a waiver of such rights.

7. Miscellaneous.

7.1 Entire Agreement, Assignment. This Agreement, the Merger Offer and the
Schedules attached hereto (a) constitute the entire agreement between the Parties
hereto with respect to the subject matter hereof and supersedes all other prior and
contemporaneous agreements and understandings both written and oral between

the Parties with respect to the subject matter hereof: and (b) shall not be assigned
by the Parties.

7.2 Governing Law, Jurisdiction. This Agreement shall be governed by and
construed according to the laws of the State of Israel, without regard to the
conflict of law provisions thereof. Any dispute arising under or in relation to this
Agreement shall be resolved in the competent court for Tel Aviv-Jaffa district,

and each of the Parties hereby submits irrevocably to the jurisdiction of such
court.

[Signature page follows]
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IN WITNESS WHEREOF, the Parties have 51gned this Agreement on the date first above

written.

2

DATADOG ISRAEL LTD.

By: - %

Name: SL]“MOV\ | W&)V\/

Title: 1 re c')\"tf_

/,
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SEEKRET SOFTWARE SECURITY LTD.
By: ——— _

Name: gl\}wd(/\ 'HASJ(/\

Title: (2 r e for— -

Lm;\ramre-Page-to%rger Agreement - Datadog Israel Ltd. - Seekret Software S’ecumy Lud ]
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Exhibit A
Reasons for the Merger

The Merger is required for business and economic purposes, the primary object of
which is to enable the merging companies to consolidate their existing shared

business operations, to reduce the operating costs and other expenses of the merging
companies and to increase profitability.

The business fields of the merging companies are highly synergetic and the object of
the Merger is, inter alia, to consolidate such businesses in a single entity, in an

effective and economic manner. There is also great operational synergy, which
further clarifies the need for the Merger.

The merging companies are parent company and its wholly-owned subsidiary, both
operate in Israel. The Merger will enable the merging companies to utilize their
employees more efficiently.

The Merger will improve the control over the merged companies activity, eliminate
their inter-company agreements, allow both entities and their employees to work
under the Datadog brand, and increase their overall efficiency.
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Case 1:25-cv-02735-ACR  Document 51-74

(KYC ISRAEL

Date Report Obtained

General Details
Company Name
Company Number
Registration Date

Legal Status of Company
Company Type

Company Address
Date of Last Annual Report
Company Activity Description

Directors of the Company
Director Number

Name

ID Number

ID Type

Address

Appointment Date

Director Number
Name

ID Number

ID Type

Address
Appointment Date

Distribution of Share Capital

Number of Shares Distributed to Shareholders
Par Value of Each Share

Share Class

Number of Shares Registered

Shareholders

26/04/2026

DATADOG ISRAEL LTD
516464922

14/09/2021

Active

Private Limited

Menakhem Begin Rd 23, Tel Aviv-
Jaffa, 6618356, Israel
02/02/2026

To engage in all legal activities.

1

KERRY SHANNON ACOCELLA
667610065

Foreign Citizen

USA

02/05/2023

2

CRAIG IAN GLASGOW
585775003

Foreign Citizen

USA

02/05/2023

1,000
0.01 NIS
Common
10,000

Filed 04/30/26
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Shareholder Number

Name
ID Number
ID Type
Address
Appointment Date
Share Class
> ol //74_ /—“
__KYC ISRAEL
RESEARCH SERVICES LTD

n"¥2 1NN ANY T LD
§15316446 .9.n

1

Datadog, Inc
4832851

Foreign Corporate
USA

15/09/2021
Common

Document 51-74

Number of Shares

Filed 04/30/26 Page 67 of 67

1,000 Percentage 100.00%



