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EXECUTIVE SUMMARY

The Department of Justice (Department) Office of Professional Responsibility (OPR)
investigated allegations that in 2007-2008, prosecutors in the U.S. Attorney’s Office for the
Southern District of Florida (USAQO) improperly resolved a federal investigation into the criminal
conduct of Jeffrey Epstein by negotiating and executing a federal non-prosecution agreement
(NPA). The NPA was intended to end a federal investigation into allegations that Epstein engaged
in illegal sexual activity with girls.! OPR also investigated whether USAQO prosecutors committed
professional misconduct by failing to consult with victims of Epstein’s crimes before the NPA was
signed or by misleading victims regarding the status of the federal investigation after the signing.

I. OVERVIEW OF FACTUAL BACKGROUND

The Palm Beach (Florida) Police Department (PBPD) began investigating Jeffrey Epstein
in 2005, after the parents of a 14-year-old girl complained that Epstein had paid her for a massage.
Epstein was a multi-millionaire financier with residences in Palm Beach, New York City, and
other United States and foreign locations. The investigation led to the discovery that Epstein used
personal assistants to recruit girls to provide massages to him, and in many instances, those
massages led to sexual activity. After the PBPD brought the case to the State Attorney’s Office, a
Palm Beach County grand jury indicted Epstein, on July 19, 2006, for felony solicitation of
prostitution in violation of Florida Statute § 796.07. However, because the PBPD Chief and the
lead Detective were dissatisfied with the State Attorney’s handling of the case and believed that
the state grand jury’s charge did not address the totality of Epstein’s conduct, they referred the
matter to the Federal Bureau of Investigation (FBI) in West Palm Beach for a possible federal
investigation.

The FBI brought the matter to an Assistant U.S. Attorney (AUSA), who opened a file with
her supervisor’s approval and with the knowledge of then U.S. Attorney R. Alexander Acosta.
She worked with two FBI case agents to develop a federal case against Epstein and, in the course
of the investigation, they discovered additional victims. In May 2007, the AUSA submitted to her
supervisors a draft 60-count indictment outlining charges against Epstein. She also provided a
lengthy memorandum summarizing the evidence she had assembled in support of the charges and
addressing the legal issues related to the proposed charges.

For several weeks following submission of the prosecution memorandum and proposed
indictment, the AUSA’s supervisors reviewed the case to determine how to proceed. At a
July 31, 2007 meeting with Epstein’s attorneys, the USAO offered to end its investigation if
Epstein pled guilty to state charges, agreed to serve a minimum of two years’ incarceration,
registered as a sexual offender, and agreed to a mechanism through which victims could obtain
monetary damages. The USAO subsequently engaged in additional meetings and communications
with Epstein’s team of attorneys, ultimately negotiating the terms of a state-based resolution of the
federal investigation, which culminated in the signing of the NPA on September 24, 2007. The

! As used in this Report, including in quoted documents and statements, the word “girls” refers to females who

were under the age of 18 at the time of the alleged conduct. Under Florida law, a minor is a person under the age
of 18.



NPA required Epstein to plead guilty in state court to the then-pending state indictment against
him and to an additional criminal information charging him with a state offense that would require
him to register as a sexual offender—specifically, procurement of minors to engage in prostitution,
in violation of Florida Statute § 796.03. The NPA required Epstein to make a binding
recommendation that the state court sentence him to serve 18 months in the county jail followed
by 12 months of community control (home detention or “house arrest””). The NPA also included
provisions designed to facilitate the victims’ recovery of monetary damages from Epstein. In
exchange, the USAO agreed to end its investigation of Epstein and to forgo federal prosecution in
the Southern District of Florida of him, four named co-conspirators, and “any potential
co-conspirators.” Victims were not informed of, or consulted about, a potential state resolution or
the NPA prior to its signing.

The signing of the NPA did not immediately lead to Epstein’s guilty plea and incarceration,
however. For the next nine months, Epstein deployed his extensive team of prominent attorneys
to try to change the terms that his team had negotiated and he had approved, while simultaneously
seeking to invalidate the entire NPA by persuading senior Department officials that there was no
federal interest at issue and the matter should be left to the discretion of state law enforcement
officials. Through repeated communications with the USAO and senior Department officials,
defense counsel fought the government’s interpretation of the NPA’s terms. They also sought and
obtained review by the Department’s Criminal Division and then the Office of the Deputy Attorney
General, primarily on the issue of federal jurisdiction over what the defense insisted was “a
quintessentially state matter.” After reviewing submissions by the defense and the USAO, on
June 23, 2008, the Office of the Deputy Attorney General informed defense counsel that the
Deputy Attorney General would not intervene in the matter. Only then did Epstein agree to fulfill
his obligation under the NPA, and on June 30, 2008, he appeared in state court and pled guilty to
the pending state indictment charging felony solicitation of prostitution and, pursuant to the NPA,
to a criminal information charging him with procurement of minors to engage in prostitution.
Upon the joint request of the defendant and the state prosecutor, and consistent with the NPA, the
court immediately sentenced Epstein to consecutive terms of 12 months’ incarceration on the
solicitation charge and 6 months’ incarceration on the procurement charge, followed by 12 months
of community control. Epstein began serving the sentence that day, in a minimum-security Palm
Beach County facility. A copy of the NPA was filed under seal with the state court.

On July 7, 2008, a victim, identified as “Jane Doe,” filed in federal court in the Southern
District of Florida an emergency petition alleging that the government violated the Crime Victims’
Rights Act (CVRA), 18 U.S.C. § 3771, when it resolved the federal investigation of Epstein
without consulting with victims, and seeking enforcement of her CVRA rights.? In responding to
the petition, the government, represented by the USAO, revealed the existence of the NPA, but did
not produce it to the petitioners until the court directed it to be turned over subject to a protective
order; the NPA itself remained under seal in the federal district court. After the initial filings and
hearings, the CVRA case was dormant for almost two years while the petitioners pursued civil
cases against Epstein.

2 Emergency Victim’s Petition for Enforcement of Crime Victim’s [sic] Rights Act, 18 U.S.C. Section 3771,

Doe v. United States, Case No. 9:08-cv-80736-KAM (S.D. Fla. July 7, 2008). Another victim subsequently joined
the litigation as “Jane Doe 2.”
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Soon after he was incarcerated, Epstein applied for the Palm Beach County Sheriff’s work
release program, and the Sheriff approved his application. In October 2008, Epstein began
spending 12 hours a day purportedly working at the “Florida Science Foundation,” an entity
Epstein had recently incorporated that was co-located at the West Palm Beach office of one of
Epstein’s attorneys. Although the NPA specified a term of incarceration of 18 months, Epstein
received “gain time,” that is, time off for good behavior, and he actually served less than 13 months
of incarceration. On July 22, 2009, Epstein was released from custody to a one-year term of home
detention as a condition of community control, and he registered as a sexual offender with the
Florida Department of Law Enforcement. After victims and news media filed suit in Florida courts
for release of the copy of the NPA that had been filed under seal in the state court file, a state judge
in September 2009 ordered it to be made public.

By mid-2010, Epstein reportedly settled multiple civil lawsuits brought against him by
victims seeking monetary damages, including the two petitioners in the CVRA litigation. During
the CVRA litigation, the petitioners sought discovery from the USAO, which made substantial
document productions, filed lengthy privilege logs in support of its withholding of documents, and
submitted declarations from the AUSA and the FBI case agents who conducted the federal
investigation. The USAO opposed efforts to unseal various records, as did Epstein, who was
permitted to intervene in the litigation with respect to certain issues. Nevertheless, the court
ultimately ordered that substantial records relating to the USAQO’s resolution of the Epstein case
be made public. During the course of the litigation, the court made numerous rulings interpreting
the CVRA. After failed efforts to settle the case, the parties’ cross motions for summary judgment
remained pending for more than a year.

In 2017, President Donald Trump nominated Acosta to be Secretary of Labor. At his
March 2017 confirmation hearing, Acosta was questioned only briefly about the Epstein case. On
April 17,2017, the Senate confirmed Acosta’s appointment as Labor Secretary.

In the decade following his release from incarceration, Epstein reportedly continued to
settle multiple civil suits brought by many, but not all, of his victims. Epstein was otherwise able
to resume his lavish lifestyle, largely avoiding the interest of the press. On November 28, 2018,
however, the Miami Herald published an extensive investigative report about state and federal
criminal investigations initiated more than 12 years earlier into allegations that Epstein had coerced
girls into engaging in sexual activity with him at his Palm Beach estate.> The Miami Herald
reported that in 2007, Acosta entered into an “extraordinary” deal with Epstein in the form of the
NPA, which permitted Epstein to avoid federal prosecution and a potentially lengthy prison
sentence by pleading guilty in state court to “two prostitution charges.” According to the Miami
Herald, the government also immunized from prosecution Epstein’s co-conspirators and
concealed from Epstein’s victims the terms of the NPA. Through its reporting, which included
interviews of eight victims and information from publicly available documents, the newspaper
painted a portrait of federal and state prosecutors who had ignored serious criminal conduct by a
wealthy man with powerful and politically connected friends by granting him a “deal of a lifetime”
that allowed him both to escape significant punishment for his past conduct and to continue his

3 Julie K. Brown, “Perversion of Justice,” Miami Herald, Nov. 28, 2018. https://www.miamiherald.com/

news/local/article220097825 html.
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abuse of minors. The Miami Herald report led to public outrage and media scrutiny of the
government’s actions.*

On February 21, 2019, the district court granted the CVRA case petitioners’ Motion for
Partial Summary Judgment, ruling that the government violated the CVRA in failing to advise the
victims about its intention to enter into the NPA.> The court also found that letters the government
sent to victims after the NPA was signed, describing the investigation as ongoing, “mislead [sic]
the victims to believe that federal prosecution was still a possibility.” The court also highlighted
the inequity of the USAOQO’s failure to communicate with the victims while at the same time
engaging in “lengthy negotiations” with Epstein’s counsel and assuring the defense that the NPA
would not be “made public or filed with the court.” The court ordered the parties to submit
additional briefs regarding the appropriate remedies. After the court’s order, the Department
recused the USAO from the CVRA litigation and assigned the U.S. Attorney’s Office for the
Northern District of Georgia to handle the case for the government. Among the remedies sought
by the petitioners, and opposed by the government, was rescission of the NPA and federal
prosecution of Epstein.

On July 2, 2019, the U.S. Attorney’s Office for the Southern District of New York obtained
a federal grand jury indictment charging Epstein with one count of sex trafficking of minors and
one count of conspiracy to commit sex trafficking of minors. The indictment alleged that from
2002 until 2005, Epstein created a vast network of underage victims in both New York and Florida
whom he sexually abused and exploited. Epstein was arrested on the charges on July 6, 2019. In
arguing for Epstein’s pretrial detention, prosecutors asserted that agents searching Epstein’s
Manhattan residence found thousands of photos of nude and half-nude females, including at least
one believed to be a minor. The court ordered Epstein detained pending trial, and he was remanded
to the custody of the Bureau of Prisons and held at the Metropolitan Correctional Center in
Manbhattan.

Meanwhile, after publication of the November 2018 Miami Herald report, the media and
Congress increasingly focused attention on Acosta as the government official responsible for the
NPA. On July 10, 2019, Acosta held a televised press conference to defend his and the USAO’s
actions. Acosta stated that the Palm Beach State Attorney’s Office “was ready to allow Epstein to
walk free with no jail time, nothing.” According to Acosta, because USAO prosecutors considered
this outcome unacceptable, his office pursued a difficult and challenging case and obtained a
resolution that put Epstein in jail, forced him to register as a sexual offender, and provided victims
with the means to obtain monetary damages. Acosta’s press conference did not end the
controversy, however, and on July 12, 2019, Acosta submitted to the President his resignation as

4 See, e.g., Ashley Collman, “Stunning new report details Trump’s labor secretary’s role in plea deal for

billionaire sex abuser,” The Business Insider, Nov. 29, 2018; Cynthia McFadden, “New Focus on Trump Labor
Secretary’s role in unusual plea deal for billionaire accused of sexual abuse,” NBC Nightly News, Nov. 29, 2018; Anita
Kumar, “Trump labor secretary out of running for attorney general after Miami Herald report,” McClatchy Washington
Bureau, Nov. 29, 2018; Emily Peck, “How Trump’s Labor Secretary Covered For A Millionaire Sex Abuser,”
Huffington Post, Nov. 29, 2018; Julie K. Brown, et al., “Lawmakers issue call for investigation of serial sex abuser
Jeffrey Epstein’s plea deal,” Miami Herald, Dec. 6, 2018.

5 Doe v. United States, 359 F. Supp. 3d 1201 (S.D. Fla., Feb. 21, 2019) (Opinion and Order, 9:08-80736-CIV-
Marra).
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Secretary of Labor. In a brief oral statement, Acosta explained that continued media attention on
his handling of the Epstein investigation rather than on the economy was unfair to the Labor
Department.

On August 10, 2019, Epstein was found hanging in his cell and was later pronounced dead.
The New York City Chief Medical Examiner concluded that Epstein had committed suicide.

As a result of Epstein’s death, the U.S. Attorney’s Office for the Southern District of
New York filed a nolle prosequi to dismiss the pending indictment against Epstein. On
August 27, 2019, the district court held a hearing at which more than a dozen of Epstein’s
victims—including victims of the conduct in Florida that was addressed through the NPA—spoke
about the impact of Epstein’s crimes. The court dismissed the Epstein indictment on
August 29, 2019.

After Epstein’s death, the federal district court in Florida overseeing the CVRA litigation
denied the petitioners their requested remedies and closed the case as moot. Among its findings,
the court concluded that although the government had violated the CVRA, the government had
asserted “legitimate and legally supportable positions throughout this litigation,” and therefore had
not litigated in bad faith. The court also noted it expected the government to “honor its
representation that it will provide training to its employees about the CVRA and the proper
treatment of crime victims,” as well as honoring its promise to meet with the victims.

On September 30, 2019, CVRA petitioner “Jane Doe 1” filed in her true name a petition
for a writ of mandamus in the United States Court of Appeals for the Eleventh Circuit, seeking
review of the district court’s order denying all of her requested remedies. In its responsive brief,
the government argued that “as a matter of law, the legal obligations under the CVRA do not attach
prior to the government charging a case” and thus, “the CVRA was not triggered in [the Southern
District of Florida] because no criminal charges were brought.” Nevertheless, during oral
argument, the government conceded that the USAO had not been “fully transparent” with the
petitioner and had “made a mistake in causing her to believe that the case was ongoing when in
fact the NPA had been signed.” On April 14, 2020, a divided panel of the Court of Appeals denied
the petition, ruling that CVRA rights do not attach until a defendant has been criminally charged.
On August 7, 2020, the court granted the petition for rehearing en banc and vacated the panel’s
opinion; as of the date of this Report, a briefing schedule has been issued, and oral argument is set
for December 3, 2020.

II. THE INITIATION AND SCOPE OF OPR’S INVESTIGATION

After the Miami Herald published its investigative report on November 28, 2018,
U.S. Senator Ben Sasse, Chairman of the Senate Judiciary Subcommittee on Oversight, Agency
Action, Federal Rights and Federal Courts, sent a December 3, 2018 letter to OPR, citing the Miami
Herald’s report and requesting that OPR “open an investigation into the instances identified in this
reporting of possible misconduct by Department of Justice attorneys.” On February 6, 2019, the
Department of Justice Office of Legislative Affairs advised Senator Sasse that OPR had opened



an investigation into the matter and would review the USAQO’s decision to resolve the federal
investigation of Epstein through the NPA.°

After the district court issued its ruling in the CVRA litigation, on February 21, 2019, OPR
included within the scope of its investigation an examination of the government’s conduct that
formed the basis for the court’s findings that the USAO violated the CVRA in failing to afford
victims a reasonable right to confer with the government about the NPA before the agreement was
signed and that the government affirmatively misled victims about the status of the federal
investigation.

During the course of its investigation, OPR obtained and reviewed hundreds of thousands
of records from the USAO, the FBI, and other Department components, including the Office of
the Deputy Attorney General, the Criminal Division, and the Executive Office for U.S. Attorneys.
The records included emails, letters, memoranda, and investigative materials. OPR also collected
and reviewed materials relating to the state investigation and prosecution of Epstein. OPR also
examined extensive publicly available information, including depositions, pleadings, orders, and
other court records, and reviewed media reports and interviews, articles, podcasts, and books
relating to the Epstein case.

In addition to this extensive documentary review, OPR conducted more than 60 interviews
of witnesses, including the FBI case agents, their supervisors, and FBI administrative personnel;
current and former USAO staff and attorneys; current and former Department attorneys and senior
managers, including a former Deputy Attorney General and a former Assistant Attorney General
for the Criminal Division; and the former State Attorney and former Assistant State Attorney in
charge of the state investigation of Epstein. OPR also interviewed several victims and attorneys
representing victims, and reviewed written submissions from victims, concerning victim contacts
with the USAO and the FBL

OPR identified former U.S. Attorney Acosta, three former USAO supervisors, and the
AUSA as subjects of its investigation based on preliminary information indicating that each of
them was involved in the decision to resolve the case through the NPA or in the negotiations
leading to the agreement. OPR deems a current or former Department attorney to be a subject of
its investigation when the individual’s conduct is within the scope of OPR’s review and may result
in a finding of professional misconduct. OPR reviewed prior public statements made by Acosta
and another subject. All five subjects cooperated fully with OPR’s investigation. OPR requested
that all of the subjects provide written responses detailing their involvement in the federal
investigation of Epstein, the drafting and execution of the NPA, and decisions relating to victim
notification and consultation. OPR received and reviewed written responses from all of the
subjects, and subsequently conducted extensive interviews of each subject under oath and before
a court reporter. Each subject was represented by counsel and had access to relevant
contemporaneous documents before the subject’s OPR interview. The subjects reviewed and
provided comments on their respective interview transcripts and on OPR’s draft report. OPR

6 The federal government was closed from December 22, 2018, to January 25, 2019. After initiating its

investigation, OPR also subsequently received other letters from U.S. Senators and Representatives inquiring into the
status of the OPR investigation.
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carefully considered the comments and made changes, or noted comments, as OPR deemed
appropriate; OPR did not, however, alter its findings and conclusions.

Finally, OPR reviewed relevant case law, statutes, regulations, Department policy, and
attorney professional responsibility rules as necessary to resolve the issues presented in this case
and to determine whether the subjects committed professional misconduct.

As part of its investigation, OPR examined the interactions between state officials and the
federal investigators and prosecutors, but because OPR does not have jurisdiction over state
officials, OPR did not investigate, or reach conclusions about, their conduct regarding the state
investigation.” Because OPR’s mission is to ensure that Department attorneys adhere to the
standards of professional conduct, OPR’s investigation focused on the actions of the subject
attorneys rather than on determining the full scope of Epstein’s and his assistants’ criminal
behavior. Accordingly, OPR considered the evidence and information regarding Epstein’s and his
assistants’ conduct as it was known to the subjects at the time they performed their duties as
Department attorneys. Additional evidence and information that came to light after June 30, 2008,
when Epstein entered his guilty plea under the NPA, did not affect the subjects’ actions prior to
that date, and OPR did not evaluate the subjects’ conduct on the basis of that subsequent
information.

OPR’s investigation occurred approximately 12 years after most of the significant events
relating to the USAQ’s investigation of Epstein, the NPA, and Epstein’s guilty plea. As a result,
many of the subjects and witnesses were unable to recall the details of events or their own or
others’ actions occurring in 2006-2008, such as conversations, meetings, or documents they
reviewed at the time.® However, OPR’s evaluation of the subjects’ conduct was aided significantly
by extensive, contemporaneous emails among the prosecutors and communications between the
government and defense counsel. These records often referred to the interactions among the
participants and described important decisions and, in some instances, the bases for them.

III.  OVERVIEW OF OPR’S ANALYTICAL FRAMEWORK

OPR’s primary mission is to ensure that Department attorneys perform their duties in
accordance with the highest professional standards, as would be expected of the nation’s principal
law enforcement agency. Accordingly, OPR investigates allegations of professional misconduct
against current or former Department attorneys related to the exercise of their authority to

7 In August 2019, Florida Governor Ron DeSantis announced that he had directed the Florida Department of

Law Enforcement to open an investigation into the conduct of state authorities relating to Epstein. As reported, the
investigation focuses on Epstein’s state plea agreement and the Palm Beach County work release program.

8 OPR was cognizant that Acosta and the three managers all left the USAO during, or not long after resolution

of, the Epstein case, while the AUSA remained with the USAO until mid-2019. Moreover, as the line prosecutor in
the Epstein investigation and also as co-counsel in the CVRA litigation until the USAO was recused from that
litigation in early 2019, the AUSA had continuous access to the USAO documentary record and numerous occasions
to review these materials in the course of her official duties. Additionally, in responding to OPR’s request for a written
response, and in preparing to be interviewed by OPR, the AUSA was able to refresh her recollection with these
materials to an extent not possible for the other subjects, who were provided with relevant documents by OPR in
preparation for their interviews.
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investigate, litigate, or provide legal advice.” OPR also has jurisdiction to investigate allegations
of misconduct against Department law enforcement agents when they relate to a Department
attorney’s alleged professional misconduct.

In its investigations, OPR determines whether a clear and unambiguous standard governs
the challenged conduct and whether a subject attorney violated that standard. Department
attorneys are subject to various legal obligations and professional standards in the performance of
their duties, including the Constitution, statutes, standards of conduct imposed by attorney
licensing authorities, and Department regulations and policies. OPR finds misconduct when it
concludes by a preponderance of the evidence that a subject attorney violated such a standard
intentionally or recklessly. Pursuant to OPR’s analytical framework, when OPR concludes that
(1) no clear and unambiguous standard governs the conduct in question or (2) the subject did not
intentionally or recklessly violate the standard that governs the conduct, then it concludes that the
subject’s conduct does not constitute professional misconduct. In some cases, OPR may conclude
that a subject attorney’s conduct does not satisfy the elements necessary for a professional
misconduct finding, but that the circumstances warrant another finding. In such cases, OPR may
conclude that a subject attorney exercised poor judgment, made a mistake, or otherwise acted
inappropriately under the circumstances. OPR may also determine that the subject attorney’s
conduct was appropriate under the circumstances. '’

IV.  ISSUES CONSIDERED

In this investigation, OPR considered two distinct sets of allegations. The first relates to
the negotiation, execution, and implementation of the NPA. The second relates to the USAO’s
interactions with Epstein’s victims and adherence to the requirements of the CVRA. The two sets
of issues are described below and are analyzed separately in this Report.

A. The Negotiation, Execution, and Implementation of the NPA

In evaluating whether any of the subjects committed professional misconduct, OPR
considered whether any of the NPA’s provisions violated a clear or unambiguous statute,
professional responsibility rule or standard, or Department regulation or policy. In particular, OPR
considered whether the NPA violated standards relating to (1) charging decisions, (2) declination
of criminal charges, (3) deferred or non-prosecution agreements, (4) plea agreements, (5) grants

? 28 C.F.R. § 0.39a(a)(1). OPR has authority to investigate the professional conduct of attorneys occurring

during their employment by the Department, regardless of whether the attorney left the Department before or during
OPR’s investigation. Over its 45-year history, OPR has routinely investigated the conduct of former Department
attorneys. Although former Department attorneys cannot be disciplined by the Department, OPR’s determination that
a former Department attorney violated state rules of professional conduct for attorneys could result in a referral to an
appropriate state attorney disciplinary authority. Furthermore, findings resulting from investigations of the conduct
of Department attorneys, even former employees, may assist Department managers in supervising future cases.

10 In some instances, OPR declines to open an investigation based upon a review of the initial complaint or after

a preliminary inquiry into the matter. In December 2010, one of the attorneys representing victims in the CVRA
litigation raised allegations that Epstein may have exerted improper influence over the federal criminal investigation
and that the USAO had deceived the victims of Epstein’s crimes about the existence of the NPA. Pursuant to its
standard policy, OPR declined to open an investigation into those allegations at that time in deference to the
then-pending CVRA litigation.
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of immunity, or (6) the deportation of criminal aliens. The potentially applicable standards that
OPR considered as to each of these issues are identified and discussed later in this Report. OPR
also examined whether the evidence establishes that any of the subjects were influenced to enter
into the NPA, or to include in the NPA terms favorable to Epstein, because of an improper motive,
such as a bribe, political consideration, personal interest, or favoritism. OPR also examined and
discusses in this Report significant events that occurred after the NPA was negotiated and signed
that shed additional light on the USAO’s handling of the Epstein investigation.

B. The District Court’s Conclusion That the USAO Violated the CVRA

To address the district court’s adverse judicial findings, OPR assessed the manner, content,
and timing of the government’s interactions with victims both before and after the NPA was
signed, including victim notification letters issued by the USAO and the FBI and interviews
conducted by the USAO. OPR considered whether any of the subject attorneys violated any clear
and unambiguous standard governing victim consultation or notification. OPR examined the
government’s lack of consultation with the victims before the NPA was signed, as well as the
circumstances relating to the district court’s finding that the USAO affirmatively misled Epstein’s
victims about the status of the federal investigation after the NPA was signed.

V. OPR’S FINDINGS AND CONCLUSIONS

OPR evaluated the conduct of each subject and considered his or her individual role in
various decisions and events. Acosta, however, made the pivotal decision to resolve the federal
investigation of Epstein through a state-based plea and either developed or approved the terms of
the initial offer to the defense that set the beginning point for the subsequent negotiations that led
to the NPA. Although Acosta did not sign the NPA, he participated in its drafting and approved
it, with knowledge of its terms. During his OPR interview, Acosta acknowledged that he approved
the NPA and accepted responsibility for it. Therefore, OPR considers Acosta to be responsible for
the NPA and for the actions of the other subjects who implemented his decisions. Acosta’s overall
responsibility for the government’s interactions or lack of communication with the victims is less
clear, but Acosta affirmatively made certain decisions regarding victim notification, and OPR
evaluates his conduct with respect to those decisions.

A. Findings and Conclusions Relating to the NPA

With respect to all five subjects of OPR’s investigation, OPR concludes that the subjects
did not commit professional misconduct with respect to the development, negotiation, and
approval of the NPA. Under OPR’s framework, professional misconduct requires a finding that a
subject attorney intentionally or recklessly violated a clear and unambiguous standard governing
the conduct at issue. OPR found no clear and unambiguous standard that required Acosta to indict
Epstein on federal charges or that prohibited his decision to defer prosecution to the state.
Furthermore, none of the individual terms of the NPA violated Department or other applicable
standards.

As the U.S. Attorney, Acosta had the “plenary authority” under established federal law and
Department policy to resolve the case as he deemed necessary and appropriate, as long as his
decision was not motivated or influenced by improper factors. Acosta’s decision to decline to

X
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initiate a federal prosecution of Epstein was within the scope of his authority, and OPR did not
find evidence that his decision was based on corruption or other impermissible considerations,
such as Epstein’s wealth, status, or associations. Evidence shows that Acosta resisted defense
efforts to have the matter returned to the state for whatever result state authorities deemed
appropriate, and he refused to eliminate the incarceration and sexual offender registration
requirements. OPR did not find evidence establishing that Acosta’s “breakfast meeting” with one
of Epstein’s defense counsel in October 2007 led to the NPA, which had been signed weeks earlier,
or to any other significant decision that benefited Epstein. The contemporaneous records show
that USAO managers’ concerns about legal issues, witness credibility, and the impact of a trial on
the victims led them to prefer a pre-charge resolution and that Acosta’s concerns about the proper
role of the federal government in prosecuting solicitation crimes resulted in his preference for a
state-based resolution. Accordingly, OPR does not find that Acosta engaged in professional
misconduct by resolving the federal investigation of Epstein in the way he did or that the other
subjects committed professional misconduct through their implementation of Acosta’s decisions.

Nevertheless, OPR concludes that Acosta’s decision to resolve the federal investigation
through the NPA constitutes poor judgment. Although this decision was within the scope of
Acosta’s broad discretion and OPR does not find that it resulted from improper factors, the NPA
was a flawed mechanism for satisfying the federal interest that caused the government to open its
investigation of Epstein. In Acosta’s view, the federal government’s role in prosecuting Epstein
was limited by principles of federalism, under which the independent authority of the state should
be recognized, and the federal responsibility in this situation was to serve as a “backstop” to state
authorities by encouraging them to do more. However, Acosta failed to consider the difficulties
inherent in a resolution that relied heavily on action by numerous state officials over whom he had
no authority; he resolved the federal investigation before significant investigative steps were
completed; and he agreed to several unusual and problematic terms in the NPA without the
consideration required under the circumstances. In sum, Acosta’s application of federalism
principles was too expansive, his view of the federal interest in prosecuting Epstein was too
narrow, and his understanding of the state system was too imperfect to justify the decision to use
the NPA. Furthermore, because Acosta assumed a significant role in reviewing and drafting the
NPA and the other three subjects who were supervisors left the USAO, were transitioning to other
jobs, or were absent at critical junctures, Acosta should have ensured more effective coordination
and communication during the negotiations and before approving the final NPA. The NPA was a
unique resolution, and one that required greater oversight and supervision than Acosta provided.

B. Findings and Conclusions Relating to the Government’s Interactions with
Victims

OPR further concludes that none of the subject attorneys committed professional
misconduct with respect to the government’s interactions with victims. The subjects did not have
a clear and unambiguous duty under the CVRA to consult with victims before entering into the
NPA because the USAO resolved the Epstein investigation without a federal criminal
charge. Significantly, at the time the NPA was signed, the Department did not interpret CVRA
rights to attach unless and until federal charges had been filed, and the federal courts had not
established a clear and unambiguous standard applying the CVRA before criminal charges were
brought. In addition, OPR did not find evidence that the lack of consultation was for the purpose
of silencing victims. Nonetheless, the lack of consultation was part of a series of government

X

11



interactions with victims that ultimately led to public and court condemnation of the government’s
treatment of the victims, reflected poorly on the Department as a whole, and is contradictory to the
Department’s mission to minimize the frustration and confusion that victims of a crime endure.

OPR determined that none of the subjects was responsible for communications sent to
certain victims after the NPA was signed that described the case as “under investigation” and that
failed to inform them of the NPA. The letters were sent by an FBI administrative employee who
was not directly involved in the investigation, incorporated standard form language used by the
FBI when communicating with victims, and were not drafted or reviewed by the subjects.
Moreover, the statement that the matter was “under investigation” was not false because the
government in fact continued to investigate the case in anticipation that Epstein would not fulfill
the terms of the NPA. However, the letters risked misleading the victims and contributed to victim
frustration and confusion by failing to provide important information about the status of the
investigation. The letters also demonstrated a lack of coordination between the federal agencies
responsible for communicating with Epstein’s victims and showed a lack of attention to and
oversight regarding communication with victims.

After the NPA was signed, Acosta elected to defer to the State Attorney the decision
whether to notify victims about the state’s plea hearing pursuant to the state’s own victim’s rights
requirements. Although Acosta’s decision was within his authority and did not constitute
professional misconduct, OPR concludes that Acosta exercised poor judgment when he failed to
make certain that the state intended to and would notify victims identified through the federal
investigation about the state plea hearing. His decision left victims uninformed about an important
proceeding that resolved the federal investigation, an investigation about which the USAO had
communicated with victims for months. It also ultimately created the misimpression that the
Department intentionally sought to silence the victims. Acosta failed to ensure that victims were
made aware of a court proceeding that was related to their own cases, and thus he failed to ensure
that victims were treated with forthrightness and dignity.

OPR concludes that the decision to postpone notifying victims about the terms of the NPA
after it was signed and the omission of information about the NPA during victim interviews and
conversations with victims’ attorneys in 2008 do not constitute professional misconduct.
Contemporaneous records show that these actions were based on strategic concerns about creating
impeachment evidence that Epstein’s victims had financial motives to make claims against him,
evidence that could be used against victims at a trial, and were not for the purpose of silencing
victims. Nonetheless, the failure to reevaluate the strategy prior to interviews of victims and
discussions with victims’ attorneys occurring in 2008 led to interactions that contributed to
victims’ feelings that the government was intentionally concealing information from them.

After examining the full scope and context of the government’s interactions with victims,
OPR concludes that the government’s lack of transparency and its inconsistent messages led to
victims feeling confused and ill-treated by the government; gave victims and the public the
misimpression that the government had colluded with Epstein’s counsel to keep the NPA secret
from the victims; and undercut public confidence in the legitimacy of the resulting agreement. The
overall result of the subjects’ anomalous handling of this case understandably left many victims
feeling ignored and frustrated and resulted in extensive public criticism. In sum, OPR concludes
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that the victims were not treated with the forthrightness and sensitivity expected by the
Department.

VI. ORGANIZATION OF THE REPORT

The Report is divided into three chapters. In Chapter One, OPR describes the relevant
federal, state, and local law enforcement entities involved in investigating Epstein’s criminal
conduct, as well as the backgrounds of the five subjects and their roles in the events in question.
OPR provides a brief profile of Epstein and identifies the defense attorneys who interacted with
the subjects.

In Chapter Two, OPR sets forth an extensive account of events relating to the federal
investigation of Epstein. The account begins with the initial complaint in March 2005 by a young
victim and her parents to the local police—a complaint that launched an investigation by local law
enforcement authorities—and continues through the mid-2006 opening of the federal
investigation; the September 2007 negotiation and signing of the NPA; Epstein’s subsequent
efforts to invalidate the NPA through appeals to senior Department officials; Epstein’s June 2008
guilty plea in state court; and, finally, efforts by the AUSA to ensure Epstein’s compliance with
the terms of the NPA during his incarceration and until his term of home detention ended in July
2010. After describing the relevant events, OPR analyzes the professional misconduct allegations
relating to the decisions made regarding the development and execution of the NPA. OPR
describes the relevant standards and sets forth its findings and conclusions regarding the subjects’
conduct.

Chapter Three concerns the government’s interactions with victims and the district court’s
findings regarding the CVRA. OPR describes the relevant events and analyzes the subjects’
conduct in light of the pertinent standards.

OPR sets forth the extensive factual detail provided in Chapters Two and Three, including
internal USAO and Department communications, because doing so is necessary for a full
understanding of the subjects’ actions and of the bases for OPR’s conclusions.
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we go that route, would you intend to make the deferred [sic] prosecution agreement public?”
Villafafia replied that while a federal plea agreement would be part of the court file and publicly
accessible, the NPA “would not be made public or filed with the Court, but it would remain part
of our case file. It probably would be subject to a FOIA [Freedom of Information Act] request,
but it is not something that we would distribute without compulsory process.”!'® Villafafia told
OPR that she believed Epstein did not want the NPA to be made public because he “did not want
people to believe him to have committed a variety of crimes.” As she explained to OPR, Villafaiia
believed the NPA did not need to be disclosed in its entirety, but she anticipated notifying the
victims about the NPA provisions relating to their ability to recover damages.

E. The Parties Appear to Reach Agreement on a Plea to Federal Charges

Negotiations continued the next day, Tuesday, September 18, 2007. Responding to
Villafafia’s revised draft of the NPA, Lefkowitz suggested that Epstein plead to one federal charge
with a 12-month sentence, followed by one year of supervised release with a requirement for home
detention and two years of state probation, with the first six months of the state sentence to be
served under community control. Villafaia replied, “I know that the U.S. Attorney will not go
below 18 months of prison/jail time (and I would strongly oppose the suggestion).” Shortly
thereafter, Villafana emailed Acosta, Lourie, and the incoming West Palm Beach manager:

Hi all — I think that we may be near the end of our negotiations with
Mr. Epstein, and not because we have reached a resolution. As I
mentioned yesterday, I spent about 12 hours over the weekend
drafting Informations, changing plea agreements, and writing
factual proffers. I was supposed to receive a draft agreement from
them yesterday, which never arrived. At that time, they were
leaning towards pleading only to state charges and doing all of the
time in state custody.

Late last night I talked to Jay Lefkowitz who asked about Epstein
pleading to two twelve-month federal charges with half of his jail
time being spent in home confinement pursuant to the guidelines. I
told him that I had no objection to that approach but, in the interest
of full disclosure, I did not believe that Mr. Epstein would be eligible
because he will not be in Zone A or B.!'7 This morning Jay
Lefkowitz called and said that I was correct but, if we could get
Mr. Epstein down to 14 months, then he thought he would be
eligible.

My response: have him plead to two separate Informations. On the
first one he gets 12 months’ imprisonment and on the second he gets

16 FOIA requires disclosure of government records upon request unless an exemption applies permitting the

government to withhold the requested records. See 5 U.S.C. § 552.

17 Sentences falling within Zones A or B of the U.S. Sentencing Guidelines permit probation or confinement

alternatives to imprisonment.
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twelve months, with six served in home confinement, to run
consecutively.

I just received an e-mail asking if Mr. Epstein could just do 12
months imprisonment instead.

As you can see, Mr. Epstein is having second thoughts about doing
jail time. I would like to send Jay Lefkowitz an e-mail stating that
if we do not have a signed agreement by tomorrow at 5:00,
negotiations will end. I have selected tomorrow at 5:00 because it
gives them enough time to really negotiate an agreement if they are
serious about it, and if not, it gives me one day before the Jewish
holiday to get [prepared] for Tuesday . . . [September 25] , when |
plan to [file charges], and it gives the office sufficient time to review
the indictment package.

Do you concur?

A few minutes later, the incoming West Palm Beach manager emailed Lourie, suggesting that
Lourie “talk to Epstein and close the deal.”!!®

Within moments, Lourie replied to the manager, with a copy to Villafafia, reporting that he
had just spoken with Lefkowitz and agreed “to two fed[eral] obstruction[] charges (24 month cap)
with nonbinding recommendation for 18 months. When [Epstein] gets out, he has to plead to state
offenses, including against minor, registrable, and then take one year house arrest/community
confinement.” By reply email, Villafafia asked Lourie to call her, but there is no record of whether
they spoke.

F. Defense Counsel Offers New Proposals Substantially Changing the Terms of
the Federal Plea Agreement, which the USAO Rejects

Approximately an hour after Lourie’s email reporting the deal he had reached with
Lefkowitz, Lefkowitz sent Villafafia a revised draft plea agreement. Despite the agreement Lourie
believed he and Lefkowitz had reached that morning, Lefkowitz’s proposal would have resulted
in a 16-month federal sentence followed by 8 months of supervised release served in the form of
home detention. Letkowitz also inserted a statement in his proposal explicitly prohibiting the
USAO from requesting, initiating, or encouraging immigration authorities to institute immigration
proceedings against two of Epstein’s female assistants.

Villafafia circulated the defense’s proposed plea agreement to Lourie and two other
supervisors, and expressed frustration that the new defense version incorporated terms that were
“completely different from what Jay just told Andy they would agree to.” Villafafia also pointed
out that the defense “wants us to recommend an improper calculation” of the sentencing guidelines

18 The manager told OPR that he probably meant this as a joke because in his view the continued back-and-

forth communications with defense counsel “was ridiculous,” and the only way to “get this deal done” might be to
have a direct conversation with Epstein.

73

15



and had added language waiving the preparation of a presentence investigation (PSI) “so he can
keep all of his information confidential. I have already told Jay that the PSI language . . . was
unacceptable to our office.” Of even greater significance, in a follow-up email, Villafafia noted
that the defense had removed both the requirement that Epstein plead to a registrable offense and
the entire provision relating to monetary damages under 18 U.S.C. § 2255.

In the afternoon, Villafafa circulated her own proposed “hybrid” plea agreement, first
internally to the management team with a note stating that it “contains the 18/12 split that Jay and
Andy agreed to,” and then to Lefkowitz. Regarding the prosecution of other individuals, she
included the following provision: “This agreement resolves the federal criminal liability of the
defendant and any co-conspirators in the Southern District of Florida growing out of any criminal
conduct by those persons known to the [USAQ] as of the date of this plea agreement,” including
but not limited to the conspiracy to solicit minors to engage in prostitution.

In her email to Lefkowitz, transmitting the plea agreement, Villafafia wrote:

Could you share the attached draft with your colleagues. It is in
keeping with what Andy communicated to me was the operative
“deal.” The U.S. Attorney hasn’t had a chance to review all of the
language, but he agrees with it in principle.

[The West Palm Beach manager] and I will both be available at 2:00.
... One of my suggestions is going to be (again) that we all sit down
together in the same room, including Barry [Krischer] and/or Lanna
[Belohlavek], so we can hash out the still existing issues and get a
signed document.

Villafafia also emailed Acosta directly, telling him she planned to meet with Epstein’s
attorneys to work on the plea agreement, and asking if Acosta would be available to provide final
approval. Acosta replied, “I don’t think I should be part of negotiations. I’d rather leave it to you
if that’s ok.” Acosta told OPR that “absent truly exceptional circumstances,” he believed it was
important for him “to not get involved” in negotiations, and added, “You can meet, like I did in
September, [to] reaffirm the position of the office, [and] back your AUSA, but ultimately, I think
your trial lawyer needs discretion to do their job.” Villafafa told OPR, however, that she did not
understand Acosta to be giving her discretion to conduct the negotiations as she saw fit; rather, she
believed Acosta did not want to engage in face-to-face negotiations because “he wanted to have
an appearance of having sort of an arm’s length from the deal.”!" Villafafia replied to Acosta’s

19 As noted throughout the Report, Villafana’s interpretation of her supervisors’ motivations for their actions
often differed from the supervisors’ explanations for their actions. Because it involved subjective interpretations of
individuals’ motivations, OPR does not reach conclusions regarding the subjects’ differing views but includes them
as an indication of the communication issues that hindered the prosecution team. See Chapter Two, Part Three,
Section V.E.
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message, “That is fine. [The West Palm Beach manager] and I will nail everything down, we just
want to get a final blessing.”

Negotiations continued throughout the day on Wednesday, September 19, 2007, with
Villafafia and Lefkowitz exchanging emails regarding the factual proffer for a plea and the
scheduling of a meeting to finalize the plea agreement’s terms. During that exchange, Villafafia
made clear to Lefkowitz that the time for negotiating was reaching an end:

I hate to have to be firm about this, but we need to wrap this up by
Monday. I will not miss my [September 25 charging] date when this
has dragged on for several weeks already and then, if things fall
apart, be left in a less advantageous position than before the
negotiations. 1 have had an 82-page pros memo and 53-page
indictment sitting on the shelf since May to engage in these
negotiations. There has to be an ending date, and that date is
Monday.

Early that afternoon, Lourie—who was participating in the week’s negotiations from his
new post at the Department in Washington, D.C.—asked Villafafia to furnish him with the last
draft of the plea agreement she had sent to defense counsel, and she provided him with the “18/12
split” draft she had sent to Lefkowitz the prior afternoon. After reviewing that draft, Lourie told
Villafafia it was a “[g]ood job” but he questioned certain provisions, including whether the
USAO’s agreement to suspend the investigation and hold all legal process in abeyance should be
in the plea agreement. Villafana told Lourie that she had added that paragraph at the “insistence”
of the defense, and opined, “I don’t think it hurts us.” Villafana explained to OPR that she held
this view because “Alex and people above me had already made the decision that if the case was
resolved we weren’t going to get the computer equipment.”

At 3:44 p.m. that afternoon, Lefkowitz emailed a “redline” version of the federal plea
agreement showing his new revisions, and noted that he was “also working on a deferred [sic]
prosecution agreement because it may well be that we cannot reach agreement here.” The defense
redline version required Epstein to plead guilty to a federal information charging two misdemeanor
counts of attempt to intentionally harass a person to prevent testimony, the pending state
indictment charging solicitation of prostitution, and a state information charging one count of
coercing a person to become a prostitute, in violation of Florida Statute § 796.04 (without regard
to age). Neither of the proposed state offenses required sexual offender registration. Epstein
would serve an 18-month sentence and a concurrent 60 months on probation on the state charges.
The redline version again deleted the provisions relating to damages under 18 U.S.C. § 2255 and
replaced it with the provision requiring creation of a trust administered by the state court. It
retained language proposed by Villafana, providing that the plea agreement “resolves the federal
criminal liability of the defendant and any co-conspirators in the Southern District of Florida
growing out of any criminal conduct by those persons known to the [USAO] as of the date of this
plea agreement,” but also re-inserted the provision promising not to prosecute Epstein’s assistants
and the statement prohibiting the USAO from requesting, initiating, or encouraging immigration
proceedings. It also included a provision stating the government’s agreement to forgo a
presentence investigation and a promise by the government to suspend the investigation and
withdraw all pending legal process.
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G. Villafafia and Lourie Recommend Ending Negotiations, but Acosta Urges
That They “Try to Work It Out”

In the late afternoon of Wednesday, September 19, 2007, Villafana expressed her
increasing frustration to her supervisors. She emailed the defense redline version of the plea
agreement to Lourie and the incoming West Palm Beach manager, identifying all of the provisions
she had “specifically discussed with [the defense team] and rejected, that they have re-inserted into
the agreement.” (Emphasis in original). Villafafa opined, “This is NOT good faith negotiations.”
Lourie responded that he would “reach out to Alex to discuss.”

Lourie immediately emailed Acosta the following:

I looked at the latest draft from Jay [Lefkowitz] and I must agree
with Marie. Based on my own conversations with him, his draft is
out of left field. He claims to orally agree to our terms and then
sends us a document that is the opposite. I suggest we simply tell
him that his counter offer is rejected and that we intend to move
forward with our case.

Acosta replied:

Why don’t we just call him. Tell him

I. You agree, and then change things.

2. That’s not acceptable, and is in bad faith. Stop it or we’ll
indict.

3. Try to work it out.

It seems that we are close, and it[’]s worth trying to overcome what
has to be painfully . . . annoying negotiating tactics.

Acosta explained to OPR that he recognized,

[t]his negotiation was a pain, but if it was the right position, the fact
that you’ve got annoying counsel on the other side doesn’t it make
it less of a right position. You tell them stop being annoying, you
try to work it out, and if not, then you indict.

In response to Acosta’s instruction, Lourie responded, “Ok will do.” He also forwarded to
Acosta the latest version of the USAO draft “hybrid” plea agreement that Villafafia had sent to
Lefkowitz the previous day, which Lourie had requested and obtained from Villafafa earlier that
afternoon.

Meanwhile, Villafafia sent to Lourie and his successor West Palm Beach manager a draft

message she proposed to send to Lefkowitz with her objections to the defense revisions,
explaining, “I know that you keep saying he is going to plead, and he will plead if we cave on
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everything, but I really do not think that Mr. Epstein is going to engage in serious negotiations
until he sees the Indictment and shows up in mag [federal magistrate judge] court.” She suggested
charging Epstein on a federal conspiracy charge, and if he refused to plead to that offense,
superseding with additional charges and going to trial. She complained that after seven weeks of
negotiations, “we are just spinning our wheels.” Her proposed email to Lefkowitz detailed all of
the objectionable provisions in his draft, and concluded, “If you or your client insists on these,
there can be no plea agreement.”

H. Acosta Edits the Federal Plea Agreement, and Villafafia Sends a Final Version
to the Defense

The next day, Thursday, September 20, 2007, Villafana emailed Assistant State Attorney
Belohlavek and informed her:

Our deadline is Monday evening for a signed agreement and
arraignment in the federal system. At this time, things don’t look
promising anyway, but I will keep you posted. In their latest draft,
they changed what they agreed to plead to in the state from
solicitation of minors for prostitution (a registrable offense) to
forcing adults into prostitution (a non-registrable offense). We will
not budge on this issue, so it is looking unlikely that we will reach a
mutually acceptable agreement. If that changes, I will let you know.

Acosta sent Lourie “[s]Jome thoughts” about the USAO version of the proposed “hybrid”
federal plea agreement he had received from Lourie the evening before, commenting that “it seems
very straightforward” and “we are not changing our standard charging language” for the
defense.'?® Noting that the draft was prepared for his signature, Acosta told Lourie that he did not
typically sign plea agreements and “this should not be the first,” adding that the USAO “should
only go forward if the trial team supports and signs this agreement.”'?! Lourie forwarded the email
to Villafafia with a transmittal message simply reading, “I think Alex’s changes are all good ones.
Please try to incorporate his suggestions, change the signature block to your name and send as
final to Jay.” Lourie also noted to Acosta and Villafafia that he believed the defense would want
to go back to the initial offer of a state plea with a non-prosecution agreement. When Villafana
sent the revised plea agreement to Lefkowitz later that afternoon, she advised him that if the
defense wanted to return to the original offer of a state plea only, the draft NPA she had sent to
him on September 17, 2007, would control.

120 The USAO had standard federal plea agreement language, from which this “hybrid” plea agreement had

substantially diverged.

121 The standard procedure was for documents such as plea agreements to be signed by an AUSA under the

name of the U.S. Attorney. In his OPR interview, Acosta further explained that wanted to give “the trial team” an
opportunity to voice any objections because “if it’s something they don’t feel comfortable with we . . . shouldn’t go
forward with it.”
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L. The Defense Rejects the Federal Plea Agreement, Returns to the NPA
“State-Only” Resolution, and Begins Opposing the Sexual Offender
Registration Requirement

After having spent days negotiating the federal charges to be included in a plea agreement,
by the afternoon of September 20, 2007, the defense rejected the federal plea option, and the parties
resumed negotiations over the details of an NPA calling for Epstein to plead to only state charges.
Through multiple emails and attempts (some successful) to speak directly with Acosta and other
supervisors, defense attorneys vigorously fought the USAQO’s insistence that Epstein plead to a
state charge requiring sexual offender registration.

After receiving the federal plea agreement, Lefkowitz spoke with Villafafia. She reported
to Acosta and Lourie that Lefkowitz told her the defense was “back to doing the state-charges-
only agreement” and wanted until the middle of the following week to work out the details, but
that she had told defense counsel that “we need a signed agreement by tomorrow [Friday] or we
are [filing charges] on Tuesday.”

Lefkowitz emailed Villafafia about the draft NPA that she had sent to him, pointing out
that it called for a 20-month jail sentence followed by 10 months of community control, rather than
18 months in jail and 12 under community control, and to ask if the USAO had “any flexibility”
on the § 2255 procedure. Villafana responded:

The 18 and 12 has already been agreed to by our office, so that is
not a problem. On the issue about 18 [U.S.C. §] 2255, we seem to
be miles apart. Your most recent version not only had me binding
the girls to a trust fund administered by the state court, but also
promising that they will give up their [§] 2255 rights.

I reviewed the e-mail that I sent you on Sunday with the comments
on some of your other changes. In the context of a non-prosecution
agreement, the office may be more willing to be specific about not
pursuing charges against others. However, as I stated on Sunday,
the Office cannot and will not bind Immigration.

Also, your timetable will need to move up significantly. As [State
Attorney] Barry [Krischer] said in our meeting last week, his office
can put together a plea agreement, [and an] information, and get you
all before the [state] judge on a change of plea within a day.

Villafafia alerted Krischer that evening that negotiations were “not going very well” and
that defense counsel “changed their minds again, and they only want to plead to state charges, not
concurrent state and federal.” She added, “If we cannot reach . . . an agreement, then I need to
[charge] the case on Tuesday [September 25] and I will not budge from that date.”

In response to Villafana’s report of her conversation with Lefkowitz about the defense
preference for a “state-charges-only agreement,” Lourie alerted her that, “He wants to get out of
[sexual offender] registration which we should not agree to.” Lourie emailed Acosta:
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I think Jay [Lefkowitz] will try to talk you out of a registrable
offense. Regardless of the merits of his argument, in order to get us
down in time they made us an offer that included pleading to an
offense against a minor (encouraging a minor into prostitution) and
touted that we should be happy because it was registrable. For that
reason alone, I don’t think we should consider allowing them to
come down from their own offer, either on this issue or on time of
incarceration.

Lefkowitz attempted to reach Acosta that night, but Acosta directed Villafafia to return the
call, and told Lourie that he did not want to open “a backchannel” with defense counsel. Lourie
instructed Villafafia, “U can tell [J]ay that [ A]lex will not agree to a nonregistration offense.”

On the morning of Friday, September 21, 2007, Villafaiia emailed Acosta informing him
that “it looks like we will be [filing charges against] Mr. Epstein on Tuesday,” reporting that the
charging package was being reviewed by the West Palm Beach manager, and asking if anyone in
the Miami office needed to review it. Villafafia also alerted Lourie that she had spoken that
morning to Lefkowitz, who “was waffling” about Epstein pleading to a state charge that required
sexual offender registration, and she noted that she would confer with Krischer and Belohlavek
“to make sure the defense doesn’t try to do an end run.”

That same morning, Epstein attorney Sanchez, who had not been involved in negotiations
for several weeks, emailed Sloman, advising, “[I] want to finalize the plea deal and there is only
one issue outstanding and [I] do not believe that [A]lex has read all the defense submissions that
would assist in his determination on this point . . . [U]pon resolution, we will be prepared to sign
as soon as today.” From his out-of-town vacation, Sloman forwarded the email to Acosta, who
replied, “Enjo[y] vacation. Working with [M]arie on this.” Sloman also forwarded Sanchez’s
email to Lourie and asked, “Do you know what she’s talking about?” Lourie responded that
Sanchez “has not been in any negotiations. Don’t even engage with yet another cook.”

J. The USAO Agrees Not to Criminally Charge “Potential Co-Conspirators”

Lefkowitz, in the meantime, sent Villafafia a revised draft NPA that proposed an 18-month
sentence in the county jail, followed by 12 months of community control, and restored the
provision for a trust fund for disbursement to an agreed-upon list of individuals “who seek
reimbursement by filing suit pursuant to 18 U.S.C. § 2255.” This defense draft retained the
provision promising not to criminally charge Epstein’s four female assistants and unnamed
employees of the specific Epstein-owned corporate entity, but also extended the provision to “any
potential co-conspirators” for any criminal charge arising from the ongoing federal investigation.
This language had evolved from similar language that Villafafia had included in the USAQO’s
earlier proposed draft federal plea agreement.!”? Lefkowitz also again included the sentence

122 The language in the USAO’s draft federal plea agreement stated, “This agreement resolves the federal

criminal liability of the defendant and any co-conspirators in the Southern District of Florida growing out of any
criminal conduct by those persons known to the [USAO] . ...”
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precluding the government from requesting, initiating, or reccommending immigration proceedings
against the two assistants who were foreign nationals.

At this point, Lefkowitz again sought to speak to Acosta, who replied by email: “I am
happy to talk. My caveat is that in the middle of negotiations, u try to avoid[] undermining my
staff by allowing ‘interlocutor[]y’ appeals so to speak so I’d want [M]arie on the call[.] I’ll have
her set something up.”

Villafafia sent to Letkowitz her own revised NPA, telling him it was her “attempt at
combining our thoughts,” but it had not “been approved by the office yet.” She inserted solicitation
of minors to engage in prostitution, a registrable offense, as the charge to which Epstein would
plead guilty; proposed a joint recommendation for a 30-month sentence, divided into 18 months
in the county jail and 12 months of community control; and amended the § 2255 provision.'??
Villafafia’s revision retained the provision suspending the investigation and holding all legal
process in abeyance, and she incorporated the non-prosecution provision while slightly altering it
to apply to “any potential co-conspirator of Epstein, including” the four named assistants, and
deleting mention of the corporate entity employees. Finally, Villafafia deleted mention of
immigration proceedings, but advised in her transmittal email that “we have not and don’t plan to
ask immigration” proceedings to be initiated. '**

Later that day, Villafafia alerted Lourie (who had arrived in Florida from Washington, D.C.
early that afternoon) and the new West Palm Beach manager (copying her first-line supervisor and
co-counsel) that she had included language that defense counsel had requested “regarding
promises not to prosecute other people,” and commented, “I don’t think it hurts us.” There is no
documentation that Lourie, the West Palm Beach manager, or anyone else expressed disagreement
with Villafafia’s assessment. Rather, within a few minutes, Villafafa re-sent her email, adding
that defense counsel was persisting in including an immigration waiver in the agreement, to which
Lourie responded, “No way. We don’t put that sort of thing in a plea agreement.” Villafafia replied
to Lourie, indicating she would pass that along to defense counsel and adding, “Any other
thoughts?” When Lourie gave no further response, Villafana informed defense counsel that Lourie
had rejected the proposed immigration language.

OPR questioned the subjects about the USAO’s agreement not to prosecute “any potential
co-conspirators.” Lourie did not recall why the USAO agreed to it, but he speculated that he left
that provision in the NPA because he believed at the time that it benefited the government in some
way. In particular, Lourie conjectured that the promise not to prosecute “any potential
co-conspirators” protected victims who had recruited others and thus potentially were
co-conspirators in Epstein’s scheme. Lourie also told OPR, “I bet the answer was that we weren’t
going to charge” Epstein’s accomplices, because Acosta “didn’t really want to charge Epstein” in

123 Villafafia noted that she had consulted with a USAO employee who was a “former corporate counsel from a

hospital” about the § 2255 language, and thought that the revised language “addresses the concern about having an
unlimited number of claimed victims, without me trying to bind girls who I do not represent.”

124 Villafafia gave OPR an explanation similar to that given by the case agents—that an ICE Special Agent had

been involved in the early stages of the federal investigation of Epstein, and Villafafia believed the agent knew two of
Epstein’s female assistants were foreign nationals and would have acted appropriately on that information. Villafafia
also said that the USAO generally did not get involved in immigration issues.
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federal court. Sloman similarly said that he had the impression that the non-prosecution provision
was meant to protect named co-conspirators who were also victims, “in a sense,” of Epstein’s
conduct. Although later press coverage of the Epstein case focused on Epstein’s connection to
prominent figures and suggested that the non-prosecution provision protected these individuals,
Sloman told OPR that it never occurred to him that the reference to potential co-conspirators was
directed toward any of the high-profile individuals who were at the time or subsequently linked
with Epstein.!?® Acosta did not recall the provision or any discussions about it. He speculated
that if he read the non-prosecution provision, he likely assumed that Villafafia and Lourie had
“thought this through” and “addressed it for a reason.” The West Palm Beach manager, who had
only limited involvement at this stage, told OPR that the provision was “highly unusual,” and he
had “no clue” why the USAO agreed to it.

Villafana told OPR that, apart from the women named in the NPA, the investigation had
not developed evidence of “any other potential co-conspirators. So, . . . we wouldn’t be
prosecuting anybody else, so why not include it? . . . I just didn’t think that there was anybody
that it would cover.” She conceded, however, that she “did not catch the fact that it could be read
as broadly as people have since read it.”

K. The USAO Rejects Defense Efforts to Eliminate the Sexual Offender
Registration Requirement

On the afternoon of Friday, September 21, 2007, State Attorney Krischer informed
Villafana that Epstein’s counsel had contacted him and Epstein was ready to agree “to all the
terms” of the NPA—except for sexual offender registration. According to Krischer, defense
counsel had proposed that registration be deferred, and that Epstein register only if state or federal
law enforcement felt, at any point during his service of the sentence, that he needed to do so.
Krischer noted that he had “reached out” to Acosta about this proposal but had not heard back
from him. Villafafia responded, “I think Alex is calling you now.” Villafafia told OPR that, to her
knowledge, Acosta called Krischer to tell him that registration was not a negotiable term. '

Later that afternoon, Villafana emailed Krischer for information about the amount of “gain
time” Epstein would earn in state prison. Villafafia explained in her email that she wanted to
include a provision in the NPA specifying that Epstein “will actually be in jail at least a certain
number of days to make sure he doesn’t try to ‘convince’ someone with the Florida prison
authorities to let him out early.” Krischer responded that under the proposal as it then stood,
Epstein would serve 15 months. He also told Villafana that a plea to a registrable offense would
not prevent Epstein from serving his time “at the stockade”—the local minimum security detention
facility.'?’

125 Sloman also pointed out that the NPA was not a “global resolution” and other co-conspirators could have

been prosecuted “by any other [U.S. Attorney’s] office in the country.”

126 Krischer told OPR that he did not recall meeting or having interactions with Acosta regarding the Epstein

case or any other matter.

127 The State Attorney concluded his email: “Glad we could get this worked out for reasons I won’t put in

writing. After this is resolved I would love to buy you a cup at Starbucks and have a conversation.” Villafafa
responded, “Sounds great.” When asked about this exchange during her OPR interview, Villafafia said: “Everybody
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At some point that day, Acosta spoke with Lefkowitz by phone regarding the need for
Epstein to plead to a registrable offense. Throughout the weekend, with Villafafia’s Monday
deadline looming, defense counsel pressed hard to eliminate the sexual offender requirement. On
Saturday, September 22, 2007, Sanchez sent a series of emails to Lourie. In the first, she provided
details from a press report about a Florida public official who the previous day had pled guilty to
child sex abuse charges and was sentenced to a term of probation. She noted that she “spoke to
[M]att [Menchel]” and asked Lourie to call her. Two hours later she sent Lourie a second, lengthy
email, strongly objecting to the registration requirement, and outlining “all arguments against
registration [as a sexual offender] in this case.” In this email, Sanchez claimed that there had been
a “miscommunication” during the September 12, 2007 meeting, and that “we only agreed to the
solicitation with minors because we believed and [Krischer] and [Belohlavek] confirmed it was
NOT registrable.” Sanchez complained that lifetime sexual offender registration was a “life
sentence” that was “uncalled for,” “does not make sense,” and was “inappropriate” to impose
“simply [because] the FBI wants it, in return for all there [sic] efforts.” She listed numerous
reasons why Epstein should not have to register, including his lack of a prior record or history of
sexual offenses; the lack of any danger of recidivism; the ease with which he could be “tracked”
without registering; and that it would be “virtually impossible to comply” with four separate state
registration requirements. A few minutes later, Sanchez sent Lefcourt’s phone number to Lourie
“in case you want to speak to him directly.”

In another email sent less than two hours later, Sanchez told Lourie she was writing again
because “you are a very fair person. This resolution in the Epstein case is not reasonable. [[]tisa
result of a misunderstanding at a meeting.” She stated that Epstein’s attorneys had “consistently
emphasized their goal of 18 months in a federal camp” and “[e]veryone knew that a registerable
offense precluded” a camp designation. Sanchez added, “Therefore it would have been wholly
inconsistent with that primary goal of [Epstein’s] safety to lightly concede to registration at that
meeting.” Sanchez concluded, “[IJmposing a life sentence on him is not something anyone will
eventually be proud of. Please reconsider and help me get a fair result.”

Lourie responded to none of the Sanchez emails, but he did reach out to Acosta for a phone
conversation. By email late that night, at 10:26 p.m., Letkowitz asked Lourie to phone him.

The next day, Lefkowitz emailed Acosta—with copies to Sloman, Lourie, and Villafafia—
to “follow up on our conversation Friday,” asking Acosta again to reconsider the requirement that
Epstein plead to a registrable offense. Lefkowitz wrote that there had been a “misunderstanding”
at the September 12, 2007 meeting:

Before the meeting, Mr. Krischer and Ms. Belohlavek, a sex
prosecutor for 13 years, told us that solicitation of a minor . . . is not
aregisterable offense. However, as it turned out, [it] is a registerable
offense and our discussion at the meeting was based on a mistaken
assumption. We suggest that Mr. Epstein enter two pleas—one to
the Indictment and a second to a non-registerable charge.

has offered to buy me a cup of coffee. I have had coffee with no one.” Krischer told OPR that the “reasons” to which
he referred related to the pressure he had been getting from Chief Reiter about the Epstein case.
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Lefkowitz set forth arguments similar to those Sanchez had presented to Lourie, as to why
registration “based on the facts alleged in this case . . . simply does not make sense.” In the event
that Acosta did not agree to their proposed charges, Letkowitz offered as an alternative “to stipulate
that the state offense” would “constitute a prior sexual offense for purposes of enhanced recidivist
sentencing” should Epstein ever again commit a federal sex offense against minors. As Lefkowitz
further argued, “By accepting this option, you would be substituting the certainty of recidivist
sentencing for the humiliation of registration.” Emails reflect that, early that afternoon, Acosta,
Lourie, and Villafana discussed the matter in a conference call.

Lefkowitz also sent a revised version of the NPA to Villafafia that omitted identification of
the charge to which Epstein would plead guilty. Later that day, Lefkowitz emailed Acosta:

I got a call from [M]arie who said you had rejected our proposal.
Does that mean you are not even prepared to have [Epstein] commit
now to plead to the registerable offense near the end of his 18 month
sentence and then be sentenced to 12 month[s] community control
for that charge? 1 thought that was exactly what you proposed
[Flriday (although you wanted, but were not able, to do it with some
kind of federal charge).

But that still gives you a registerable sex offense, 30 months total,
and 18 in jail.

How can that not satisfy you—while still ensuring that [E]pstein is
not unduly endangered in jail?

Acosta responded, “I do not mean to be difficult, but our negotiations must take place with the
AUSAs assigned to the case.” Acosta added that he had spoken with Lourie and Villafafia, and
they had “discretion to proceed as they believe just and appropriate.” Acosta copied Villafaia,
and she emailed Acosta to thank him “for the support.”

L. The Defense Adds a Confidentiality Clause

Throughout that Sunday evening, Lefkowitz had numerous email exchanges with
Villafafia, and apparently a conference call with Lourie (who was returning to Washington, D.C.)
and Villafafa. Later that evening, Letkowitz sent Villafafia a new version of the NPA that, for the
first time, included a confidentiality term:

It is the intention of the parties to this Agreement that it not be
disseminated or disclosed except pursuant to court order. In the
event the Government must disclose this Agreement in response to
a request pursuant to the Freedom of Information Act, the
Government agrees to provide Epstein notice before the disclosure
of this Agreement.

After making additional revisions, Villafaia sent this NPA to Acosta and Lourie as the
“final” version, asking Acosta to let her know what he thought of it. Among her revisions, she
changed the confidentiality provision to the following:
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The parties anticipate that this agreement will not be made part of
any public record. If the United States receives a Freedom of
Information Act request or any compulsory process commanding
the disclosure of the agreement, it will provide notice to Epstein
before making that disclosure. '3

VII. SEPTEMBER 24, 2007: ACOSTA MAKES FINAL EDITS, AND THE NPA IS
SIGNED

The contemporaneous emails show that Villafaia continued to update Acosta as the parties
negotiated the final language and that Acosta reviewed and edited the NPA. Shortly after midnight
on Monday, September 24, 2007, Acosta sent Villafafia “[s]mall edits” to the “final” NPA she had
sent to him. Among his changes was language modifying provisions that appeared to require the
State Attorney’s Office or the state court to take specific actions, such as requiring that Epstein
enter his guilty plea by a certain date. Acosta explained in his email, “I’m not comfortable with
requiring the State Attorney to enter into a [joint sentencing] recommendation” or “requiring a
State court to stick with our timeline” for entry of the guilty plea and sentencing. Accordingly,
Acosta substituted language that required Epstein alone to make a binding sentencing
recommendation to the state court, and required Epstein to use his “best efforts” to enter his guilty
plea and be sentenced by the specified dates. Acosta also instructed Villafaiia to restore a reference
to Epstein’s wish “to reach a global resolution of his state and federal criminal liabilities.” Lourie,
who had returned to the Department in Washington, D.C., had a phone conversation with
Letkowitz and sent additional comments on the final draft to Acosta and Villafafia. Villafafia sent
a new revision, incorporating edits from Acosta and Lourie, to Lefkowitz later that morning.

On the afternoon of September 24, 2007, Villafafia circulated the new “final” version of
the NPA to Acosta, Sloman, Lourie, and other supervisors, and asked Lefkowitz to send her the
signed agreement. After Lefkowitz electronically transmitted to Villafafia a copy of the NPA
signed by Epstein, she emailed her immediate supervisor and her co-counsel: “They have scanned
and emailed the signed agreement. It is done.”

In his transmittal email, Lefkowitz asked Villafafia to “[p]lease do whatever you can to
keep this from becoming public.” Villafana responded:

I have forwarded your message only to Alex, Andy, and [the West
Palm Beach manager]. I don’t anticipate it going any further than
that. When I receive the originals, I will sign and return one copy
to you. The other will be placed in the case file, which will be kept
confidential since it also contains identifying information about the
girls.

When we reach an agreement about the attorney representative for
the girls, we can discuss what I can tell him and the girls about the

128 In commenting on OPR’s draft report, Lourie observed that because the NPA contained names of uncharged

co-conspirators and other protected information, the USAO would have a duty to redact the information before
disclosing the NPA.
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agreement. [ know that Andy promised Chief Reiter an update when
a resolution was achieved. . . . [The West Palm Beach manager] is
calling, but [he] knows not to tell Chief Reiter about the money
issue, just about what crimes Mr. Epstein is pleading guilty to and
the amount of time that has been agreed to. [He] also is telling Chief
Reiter not to disclose the outcome to anyone.

OPR questioned Villafafia about this email. She explained that she generally kept
confidential the terms of the resolution of any case. She understood that “the way that the [Epstein]
case was resolved” needed to remain confidential, but the victims could be informed about what
happened because by the NPA’s terms, they needed to know what the agreement was about.

Villafafia emailed the West Palm Beach manager, asking him to tell PBPD Chief Reiter
“the good news” but “leave out the part about damages,” and explained that she wanted to meet
with the victims herself to explain how the damages provision would work. Villafaiia also told
him that Lourie had asked that Reiter share information about the NPA only with the PBPD
Detective who had led the state investigation of Epstein.'?’ Villafafia forwarded to Acosta, Lourie,
and the West Palm Beach manager Lefkowitz’s email asking that the USAO try to keep the NPA
from becoming public. Acosta responded that the agreement “already binds us not to make public
except as required by law under [the Freedom of Information Act],” and asked, “[ W]hat more does
he want?” Villafana replied, “My guess is that if we tell anyone else (like the police chief or FBI
or the girls), that we ask them not to disclose.” Soon thereafter, Acosta emailed Lourie, Villafana,
and the West Palm Beach manager to set up a call to discuss “who we tell and how much,” adding,
“Nice job with a difficult negotiation.”

The final NPA, as signed by Epstein, his attorneys Lefcourt and Sanchez, and Villafana,
contained the following pertinent provisions:

Charges: Epstein would plead guilty to the pending Palm Beach County indictment,
plus one count of solicitation of minors to engage in prostitution, a
registrable offense.

Sentence: The parties would make a joint, binding recommendation for a 30-month
sentence divided as follows: consecutive terms of 12 months and 6 months
in the county jail, without opportunity for withholding adjudication or
sentencing and without community control or probation, followed by
12 months of community control, consecutive. 3

Damages: As long as the identified victims proceeded exclusively under 18 U.S.C.
§ 2255, Epstein would not contest federal court jurisdiction or the victims’
status as victims. The USAO would provide to Epstein a list of individuals

129 The West Palm Beach manager told OPR that he called Chief Reiter, who was “fine” with the outcome.

130 Withholding adjudication or sentencing referred to a special sentence in which the judge orders probation

but does not formally convict the defendant of a criminal offense. See Fla. Stat. § 948.01 (2007).
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it had identified as victims.!*! The USAO, with the good faith approval of
Epstein’s counsel, would select an attorney representative for the victims,
whom Epstein would pay.

Timing: Epstein would make his best efforts to enter his guilty plea and be sentenced
by October 26, 2007. The USAO had no objection to Epstein self-reporting
to begin serving his sentence by January 4, 2008.

Immunity: The USAO would not initiate criminal charges against “any potential
co-conspirator of Epstein,” including four named personal assistants.

Other: Epstein was obligated to undertake discussions with the State Attorney’s
Office to ensure compliance with this agreement.

Epstein waived his right to appeal.

Epstein agreed that he would not be afforded any benefits with respect to
gain time or other rights, opportunities, and benefits not available to any
other inmate.

The federal investigation would be suspended and all pending legal process
held in abeyance unless and until Epstein violated any term of the
agreement. Evidence “requested by or directly related to” the pending legal
process, “including certain computer equipment,” would be kept inviolate
until all the NPA terms had been satisfied.

Breach: The USAO would be required to notify Epstein of any alleged breach of the
agreement within 90 days of the expiration of the term of home
confinement, and would be required to initiate prosecution within 60 days
thereafter.

Disclosure:  The parties “anticipate[d]” that the agreement would not be made part of
any public record, and if the USAO received a Freedom of Information Act
request or compulsory process commanding disclosure of the agreement, it
would provide notice to Epstein before making any disclosure. '*?

That evening, Lefkowitz emailed Lourie to express concern about the notification he
understood would be given to Chief Reiter, stating, “I am very concerned about leaks unduly
prejudicing Jeffrey [Epstein] in the media.”'3> He added, “I have enjoyed working with you on

131 The USAO had not informed the defense of the victims’ identities at this point. The parties anticipated that

the USAO would send Epstein’s attorneys a list of victims when Epstein fulfilled his obligation under the NPA to
enter his state guilty pleas.

132 The final NPA is attached as Exhibit 3 to this Report.

133 On October 3, 2007, the Miami FBI media officer notified the USAO that the New York Post had reported
that federal authorities were not going to pursue federal charges against Epstein. According to the Post, Epstein would
plead guilty to soliciting underage prostitutes, “in a deal that will send him to prison for about 18 months,” followed
by “a shorter period of house confinement,” and, according to “sources,” federal authorities had “agreed to drop their
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this matter.” Lourie responded with an assurance that the Reiter notification was only “so he does
not find out about it in the paper,” and he concluded: “I enjoyed it as well. Mr. Epstein was
fortunate to have such excellent representation.”

VIII. POST-NPA NEGOTIATIONS

Almost immediately after the NPA was signed, conflicts arose about its terms, and the
difficult negotiation process began anew. The USAO quickly realized that there were numerous
issues concerning the monetary damages provision that were not resolved in the NPA, and the
parties differed in their interpretations of the § 2255 provision, in particular the role and duties of
the attorney representative for the victims. As negotiations regarding the damages provision
continued, the defense was able to delay having Epstein enter his guilty plea in state court.

A. September — October 2007: Sloman’s Concerns about Selection of an
Attorney Representative Lead to a Proposed NPA Addendum

The first controversy centered on the appointment of an attorney representative for the
victims. Initially, Villafafia reached out to a private attorney who was one of several suggested to
her for that role. Villafaia notified Lefkowitz that she was recommending the attorney to serve as
the victims’ representative and suggested a phone conference to discuss what information the
USAO could disclose to the attorney about the case. Villafaia told Lefkowitz that she had never
met the attorney, but he had been recommended by “a good friend in our appellate section” and by
one of the district judges in Miami.'** Over the next few days, Villafafia exchanged messages with
the attorney about the possibility of his serving as the attorney representative. She also exchanged
emails with Lefkowitz, passing along procedural questions raised by the attorney.

By this time, Lourie had fully transitioned to his detail at the Department’s Criminal
Division. Sloman, who had been on vacation during the week the NPA was finalized, returned to
the office, reviewed the final agreement, and immediately expressed his disapproval of the
provision authorizing the USAO to select an attorney representative for the victims, which he
believed might raise the appearance of a conflict of interest. Instead, he proposed that a special
master make the selection. Although evidently frustrated by Sloman’s belated proposal, Villafana
conveyed to Lefkowitz the suggestion that a special master be appointed to select the attorney
representative, rather than having the USAO make the selection.!* She provided Lefkowitz with

probe into possible federal criminal violations in exchange for the guilty plea to the new state charge, with the
understanding that he will do prison time.” Dan Mangan, “‘Unhappy Ending’ Plea Deal—Moneyman to Get Jail For
Teen Sex Massages,” New York Post, Oct. 1,2007. ABC News later reported that federal charges “could carry more
substantial prison time. Now, Epstein’s high-powered lawyers, including Kenneth Starr, . . . may try to get him out
of registering as a sex offender . . . .” Scott Michels, “Money Manager Said to Plan to Plead Guilty to Prostitution
Charges: Jeffrey Epstein may serve about 18 months in prison for soliciting prostitutes,” ABC News, Oct. 11, 2007.

134 The “good friend” was an AUSA whom Villafaiia was dating. The defense subsequently raised this as a

misconduct issue, alleging that Villafafia was “closely associated” with the individual nominated for the victims’
representative position.

135 In a separate email to the proposed attorney representative, Villafaia commented, “[O]f course they tell me

this now.”

87

29



a proposal regarding the special master’s responsibilities, along with a draft letter to send to the
special master explaining the procedure for selecting an attorney representative.

Lefkowitz objected to this proposal in a letter to Villafafa, pointing out that the NPA did
not provide for the appointment of a special master. More importantly, Lefkowitz used the
discussion of the special master as an opening to press for other alterations to the language of the
NPA or, at least, to its interpretation. Focusing on the attorney representative, Lefkowitz argued
that the attorney’s role should be viewed as limited to negotiating settlements and that the attorney
was precluded from filing lawsuits on behalf of victims who could not reach a negotiated
settlement with Epstein. Letkowitz proposed:

[T]he selected attorney should evaluate the claims of each identified
individual, negotiate a total fund amount with Mr. Epstein, then
distribute the monies based on the strength of each case. For those
identified individuals who elect not to settle with Mr. Epstein, they
may proceed on their own, but by doing so, they would not be suing
under § 2255 as contemplated by [the NPA] and therefore may not
continue to be represented by the selected attorney.

Lefkowitz also objected to Villafafia’s draft letter to the special master, asserting that it was
essential for the defense to participate in crafting a “mutually acceptable communication” to the
victims. Going further, Lefkowitz claimed that any contact between the USAO and the victims
about the § 2255 provision would violate the agreement’s confidentiality provision. Lefkowitz
admonished the government not to contact the victims “to inform them of the resolution of the
case, including [the] appointment of the selected attorney and the settlement process.”

Villafafia forwarded Lefkowitz’s letter to Sloman, complaining that the defense
interpretation of the § 2255 procedure violated the clear language of the NPA and asking, “Can |
please just indict him [Epstein]?” Days later, Sanchez emailed Sloman, and then sent a follow-up
letter, asking that Sloman “help resolve” the issue regarding the attorney representative’s role, and
arguing that Epstein had never intended by signing the NPA to promise to pay fees for the victims’
civil lawsuits in the event a settlement could not be reached. When Villafaiia explained to Sloman
her views on Sanchez’s arguments, Sloman responded, “I suggest that you communicate your
proposal back to [Sanchez]. The more ‘voices’ they hear the more wedges they try to drive
between us.” Villafana agreed, noting that “[t]here are so many of them over there, | am afraid we
are getting triple-teamed.”!3¢

Villafafia sent Sanchez a letter regarding the roles of the special master and attorney
representative. The next day, October 10, 2007, Letkowitz sent a six-page letter to Acosta, as a
“follow up to our conversation yesterday,” expressing “serious disagreements” with Villafafia’s
view of the process for victims to claim § 2255 damages under the NPA. Lefkowitz reiterated the
defense position that the attorney representative’s role was meant to be limited to negotiating
settlements for the victims, rather than pursuing litigation. Lefkowitz claimed that a requirement

136 Villafafia also alerted Sloman that a newspaper was reporting that defense counsel was writing a letter to

Acosta asking for reconsideration of the requirement that Epstein register as a sexual offender. Villafaia commented,
“It appears they don’t understand that a signed contract is binding.”
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that Epstein pay the victims’ legal fees incurred from contested litigation would “trigger profound
ethical problems,” in that the attorney representative would have an incentive to reject settlement
offers in order to incur more fees. In addition, Letkowitz rejected Villatafia’s view that Epstein
had waived the right to challenge § 2255 liability as to victims who did not want to settle their
claims, and contended that any such victims “will have to prove, among other things, that they are
victims under the enumerated statutes.” Finally, Lefkowitz again argued that the USAO should
not discuss the settlement process with the victims who were to be identified as eligible for
settlement under § 2255:

Ms. Villafaiia proposes that either she or federal agents will speak
with the [victims] regarding the settlement process. We do not think
it is the government’s place to be co-counsel to the [victims], nor
should the FBI be their personal investigators. Neither federal
agents nor anyone from your Office should contact the [victims] to
inform them of the resolution of the case, including appointment of
the attorney representative and the settlement process. Not only
would that violate the confidentiality of the Agreement, but
Mr. Epstein also will have no control over what is communicated to
the [victims] at this most critical stage. We believe it is essential
that we participate in crafting a mutually acceptable communication
to the [victims]. We further believe that communications between
your Office or your case agents and the [victims] might well violate
Rule 6(e)(2)(B) of the Federal Rules of Criminal Procedure. The
powers of the federal grand jury should not, even in appearance, be
utilized to advance the interests of a party to a civil lawsuit.'*’

Lefkowitz concluded, “I look forward to resolving these open issues with you during our 4:30 call
tOday.” 138

Villafafia was at that time on sick leave, and Sloman and Acosta exchanged emails about
crafting an addendum to the NPA to address the method of appointing an attorney representative
and to articulate the representative’s duties. The next day, October 11, 2007, Sloman exchanged
emails with Lefkowitz about the text of a proposed addendum.

B. October 12,2007: Acosta and Defense Attorney Lefkowitz Meet for Breakfast

On the morning after his scheduled afternoon phone call with Lefkowitz, Acosta exchanged
emails with Lefkowitz, arranging to meet for breakfast the following day, on October 12, 2007, at
a Marriott hotel in West Palm Beach. Contemporaneous records show that Acosta was previously
scheduled to be in West Palm Beach for a press event on October 11 and to speak at the Palm
Beach County Bench Bar conference the following midday, and that he stayed overnight at the
Marriott.

137 Federal Rule of Criminal Procedure 6(e)(2)(B) relates to secrecy of federal grand jury matters.

138 OPR did not locate any emails indicating what happened on the call.
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However, as with Villafafa’s publicly released emails to Lefkowitz, this meeting between
Acosta and Lefkowitz drew criticism when the media learned of it during the CVRA litigation. It
was seen either as further evidence of the USAQO’s willingness to meet with Epstein’s attorneys
while simultaneously ignoring the victims, or as a meeting at which Acosta made secret
agreements with the defense.

Two letters written later in 2007 refer to the breakfast meeting. In a December 2007 letter
to Sanchez, Acosta stated that he had “sua sponte proposed the Addendum to Mr. Lefkowitz at an
October meeting in Palm Beach . . . . in an attempt to avoid what I foresaw would likely be a
litigious selection process.”'*® In an October 23, 2007 letter from Lefkowitz to Acosta, less than
two weeks after the breakfast meeting, Lefkowitz represented that during the meeting, Acosta

assured me that [the USAO] would not intervene with the State
Attorney’s Office regarding this matter; or contact any of the
identified individuals, potential witnesses, or potential civil
claimants and their respective counsel in this matter; and that neither
[the USAQ] nor the [FBI] would intervene regarding the sentence
Mr. Epstein receives pursuant to a plea with the State, so long as the
sentence does not violate state law.'*

However, two days after receiving this letter, Acosta revised a response letter drafted by
Sloman, adding the term “inaccurate” to describe Lefkowitz’s claims that Acosta had promised
not to intervene with the State Attorney’s Office, contact individual witnesses or claimants, or
intervene regarding Epstein’s sentence.'*! The draft response stated, “[S]uch a promise equates to
the imposition of a gag order. Our Office cannot and will not agree to this.”!*?

Acosta told OPR that he did not remember the breakfast meeting, but he speculated that
the meeting may have been prompted by defense complaints that Villafaiia had recommended “her
boyfriend’s partner” to serve as attorney representative.'*® Acosta said that “the way this was
reported [in the press] was that I negotiated [the NPA] over breakfast,” which was inaccurate
because the NPA had been signed weeks before the breakfast meeting.!** When asked about

139 In fact, Sloman and Lefkowitz had been working on language for the Addendum before Acosta’s breakfast

meeting with Lefkowitz. It is possible that Acosta was not aware of Sloman’s efforts or had forgotten about them
when writing the December 7, 2007 letter.

140 This letter is discussed further in the following section of this Report.

141 OPR did not find evidence establishing that the response was ever sent.

142 Sloman’s initial draft response referred to a conversation the previous day in which Acosta had “clarified”

Lefkowitz’s claims about what Acosta had purportedly said in the October 12, 2007 breakfast meeting.

143 As noted previously, the attorney whom Villafafia recommended was a friend of another AUSA whom

Villafafia was then dating, but had no professional relationship with either Villafafia or the other AUSA.

144 For example, the Miami Herald’s November 2018 investigative report stated that “on the morning of the

breakfast meeting, a deal was struck—an extraordinary plea agreement that would conceal the full extent of Epstein’s
crimes and the number of people involved. . . . [T]he deal—called a non-prosecution agreement—essentially shut
down an ongoing FBI probe . . . .” Julie K. Brown, “Perversion of Justice: How a future Trump cabinet member gave
a serial sex abuser the deal of a lifetime,” Miami Herald, Nov. 28,2018. The NPA, however, was finalized and signed
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Lefkowitz’s description of their breakfast meeting discussion, Acosta told OPR that there were
“several instances” in which Lefkowitz and other defense counsel mischaracterized something he
or an AUSA said, in a way that was misleading.

Emails show that, immediately after the breakfast, Acosta phoned Sloman, who then
emailed to Lefkowitz a revision to the Addendum language they had been negotiating and who
also later reported to Villafafia that Lefkowitz’s “suggested revision has been rejected.” Other
emails show that the parties continued to be at odds about the proposed language for the NPA
addendum for several days after the breakfast meeting.

C. Acosta Agrees to the Defense Request to Postpone Epstein’s Guilty Plea; the
Parties Continue to Negotiate Issues concerning the Attorney Representative
and Finally Reach Agreement on the NPA Addendum

A week after his breakfast meeting with Acosta, Lefkowitz—citing a scheduling conflict—
sent Acosta an email seeking his agreement to postpone Epstein’s entry of his guilty plea in state
court from October 26, 2007, the date agreed to in the NPA, to November 20, 2007. In his email,
Lefkowitz reported that the State Attorney’s Office had agreed to the postponement, and he noted
that Acosta had said during the breakfast meeting that he “didn’t want to dictate a schedule to the
state.”!* Acosta solicited input from Sloman, who later that day emailed Lefkowitz and agreed
to the postponement.

With Lourie having departed from the USAO, Sloman became more involved in
negotiating the NPA addendum than he had been in the negotiations leading to the NPA, and he
quickly came up against the problem Villafaia and Lourie had faced: the defense attorneys
continued to negotiate provisions to which they had seemingly already agreed. Between October
12 and 19, 2007, in a series of email exchanges and phone conversations, Acosta, Sloman,
Villafafia, and Lefkowitz continued working on language for the NPA addendum addressing the
process for selection of the attorney representative and describing which of the representative’s
activities Epstein would be required to reimburse. Although it appeared that progress was being
made towards reaching agreement on the terms of an addendum, on October 19, 2007, Lefkowitz
emailed Sloman identifying “areas of concern” with a proposal the USAO had made days before.
Sloman forwarded this email to Acosta, noting that it “re-ploughs some of what we accomplished
this week,” and raised “unnecessary” issues. Sloman reported to Acosta that a victim in New York
had filed a civil lawsuit against Epstein, and Villafafia was concerned that “this may be the real
reason for the delay in the . . . plea. She thinks that [Epstein] . . . want[s] to knock that lawsuit out
before the guilty plea to deter others.” Sloman also alerted Acosta that newspaper reports
indicated that Epstein had planted false stories in the press in an attempt to discredit the victims.

almost three weeks before the breakfast meeting occurred. OPR discusses the breakfast meeting further in its analysis
at Chapter Two, Part Three, Section IV.E.2.

145 Assuming Acosta made the remark Lefkowitz attributed to him, it was consistent with the position Acosta

had taken before the NPA was signed. As noted previously, during the NPA negotiations, Acosta had instructed
Villafafia to omit language requiring the State Attorney’s Office to take action by a certain date, because he was “not
comfortable with requiring the State” to comply with a specific deadline. During his interview, Acosta told OPR that
“we as federal prosecutors are not going to walk in and dictate to the state attorney.”
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On October 22, 2007, Sloman responded to the issues Letkowitz had raised, rejecting some
defense proposals but agreeing to modify certain language in the proposed addendum to “satisfy
your concern.”!*® Noting that the addendum and a revised letter to the special master were
attached, Sloman ended by stating, “[T]his needs to be concluded. Alex and I believe that this is
as far as we can go. Therefore, please advise me whether we have a deal no later than COB

tomorrow . ...”

Nonetheless, the next day, Lefkowitz sent Acosta a three-page letter reiterating the Epstein
team’s disagreements with the USAQO’s interpretation of the NPA. Lefkowitz noted, however, that
Epstein had “every intention of honoring the terms of [the NPA] in good faith,” and that the defense
letter was not intended to be “a rescission or withdrawal from the terms of the [NPA].” Lefkowitz
added:

I also want to thank you for the commitment you made to me during
our October 12 meeting in which you promised genuine finality with
regard to this matter, and assured me that your Office would not
intervene with the State Attorney’s Office regarding this matter; or
contact any of the identified individuals, potential witnesses, or
potential civil claimants and their respective counsel in this matter;
and that neither your Office nor the [FBI] would intervene regarding
the sentence Mr. Epstein receives pursuant to a plea with the State,
so long as that sentence does not violate state law. Indeed, so long
as Mr. Epstein’s sentence does not explicitly violate the terms of the
Agreement, he is entitled to any type of sentence available to him,
including but not limited to gain time and work release.

Sloman forwarded the letter to Villafana, commenting, “Wait [until] you see this one.”
Villafafia replied:

Welcome to my world. I love the way that they want to interpret
this agreement.

It also looks like they are planning to ask for and receive a sentence
far lower than the one we agreed to. Has anyone talked to Barry
[Krischer] about this? Maybe this is the real reason for the delay in
entering the guilty plea? We also have to contact the victims to tell
[them] about the outcome of the case and to advise them than an
attorney will be contacting them regarding possible claims against
Mr. Epstein. If we don’t do that, it may be a violation of the Florida
Bar Rules for the selected attorney to “cold call” the girls.

146 The defense raised issues concerning the attorney representative, the statutory limit on damages, and

inclusion of certain victims.
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Why don’t we agree to mutual recission [sic] and indict him?

that read “This has to stop,” in which he stated:

Just read the letter.

1. We specifically refused to include the provision saying that
we would not communicate. If I recall the conference call, we told
him we could not agree to a gag order using those words.

2. The purpose of the agreement was not an out of court
settlement. Seems that they can’t take no. Let’s talk re how to
proceed. I’'m not sure we will ever agree on a letter [to the special
master about how to select an attorney representative] at this point.

Acosta also weighed in, sending both Villafafia and Sloman an email with a subject line

Notwithstanding Acosta’s assessment and prediction, after Sloman sent to Lefkowitz a new

draft addendum and they spoke by phone, the parties reached agreement on the addendum’s

terms.

On October 25, 2007, Sloman sent a letter to the person whom the USAO had selected to

serve as special master, outlining the special master’s duties. A few days later, on October 29,
2007, Epstein and his attorneys Lefcourt and Sanchez signed the NPA addendum.'*® Villafafia’s
name was printed as the USAO representative, but at Villafana’s request, Sloman signed the
addendum for her on behalf of the USAQO.

Villafafia later emailed Sloman thanking him for “the advice and the pep talk,” which

apparently related to the defense attorneys’ allegation of impropriety concerning her initial

selection of the private attorney to assist the victims. Villafana explained to Sloman:

Sloman responded that defense counsel had “put an . . .

The funny thing is that I had never met (and still haven’t met) or
spoken to [the private attorney] before I asked him if he would be
willing to take on this case. . . . But as soon as you mentioned the
appearance problem, I saw where the problem would arise and
agreed that the Special Master would be a safer route. I just worry
that the defense’s attacks on me could harm the victims.

insidious spin” on Villafaiia’s role in

proposing the private attorney, but Sloman added, “I hope that you understand that these ad
hominem attacks against you do not diminish in our eyes what you and the agents have
accomplished.”

147

148

Acosta and Villafana were copied on this email.

The Addendum is attached as Exhibit 4 to this Report.
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D. Epstein Further Delays His Guilty Plea

The addendum did not bring the case to conclusion. Instead, the matter entered a new,
protracted phase, which involved the upper echelons of the Department of Justice. Despite the
fact that Epstein and his attorneys had signed the NPA, they pursued a new strategy of appealing
to senior Department managers with the goal of setting aside the NPA entirely. Although
ultimately unsuccessful, the strategy delayed the entry of Epstein’s guilty plea by months.

On October 29, 2007, Villafafia emailed Sloman, raising several issues that she wanted
Sloman to address with Lefkowitz. Among other things, Villafana pointed out that the NPA
required Epstein to use his “best efforts” to comply with the agreement, but he had failed to comply
with the timeline established by the NPA when he sought and obtained a plea hearing
postponement from October 26 to November 20. Responding to Letkowitz’s attempts to limit the
USAOQO’s communications with various entities and individuals, Villafafia noted that the USAO
needed to be able to communicate with the State Attorney’s Office and the victims’ attorney “to
[e]nsure that Epstein is abiding by the terms of the agreement.”

That same day, Assistant State Attorney Belohlavek informed Sloman that the state judge
assigned to the case had scheduled Epstein’s plea and sentence in early January 2008. Belohlavek
assured Sloman that the “plea and sentence will definitely occur before the January 4th date that
was agreed on by all for the sentencing.”'* Nonetheless, emails over the course of the next month
show that the USAOQ, the State Attorney’s Office, and defense counsel continued to communicate
regarding the date of the guilty plea, with the USAO asserting that a proposed January 7, 2008
date for the entry of Epstein’s guilty plea was “unacceptable,” while the defense contended that
Epstein had not agreed to any date. Finally, after multiple communications referring to various
potential dates, on December 7, 2007, Epstein attorney Jack Goldberger issued a Notice of
Hearing, setting the case for January 4, 2008.!%°

E. Epstein Seeks Departmental Review of the NPA’s § 2255 Provision Relating to
Monetary Damages for the Victims

With Epstein’s plea hearing delayed, he launched a new effort to undermine the validity of
the NPA, this time within the Department. On November 16, 2007, Epstein attorney Kenneth Starr
called the office of Assistant Attorney General for the Criminal Division Alice Fisher and left a
message that he was calling regarding Epstein.'! At Fisher’s request, Lourie, who in late
September 2007 had begun serving his detail as Fisher’s Principal Deputy and Chief of Staff,
returned the call. Fisher told OPR that she had no recollection of this call, and Lourie also could

149 The NPA had required Epstein’s plea and sentencing to occur by October 26, 2007, but provided that Epstein

could report to begin serving his sentence on January 4, 2008.
150 State v. Epstein, No. 2006-CF-9454, Notice of Hearing (Fifteenth Judicial Circuit, Dec. 7, 2007).

151 In a meeting with Acosta and Sloman on November 21, 2007, Lefkowitz informed them that Starr had placed

a call to Fisher.
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not recall for OPR the substance of his conversation with Starr, other than that it was likely about
Epstein’s wish to have the Department review the case.!>

On November 28, 2007, Starr requested, by letter, a meeting with Fisher. In his letter, Starr
argued that the USAO improperly had compelled Epstein to agree to pay civil damages under
18 U.S.C. § 2255 as part of a state-based resolution of a criminal case. On the same day, Lefkowitz
emailed Sloman, complaining about the USAO’s plan to notify victims about the § 2255 provision
and alerting Sloman that Epstein’s counsel were seeking a meeting with the Assistant Attorney
General “to address what we believe is the unprecedented nature of the section 2255 component”
of the NPA. After Lourie sent to Sloman a copy of the Starr letter, Sloman forwarded it to
Villafafia, asking her to prepare a chronology of the plea negotiations and how the § 2255 provision
evolved. Villafana responded that she was “going through all of the ways in which they have tried
to breach the agreement to convince you guys to let me indict.”

In Washington, D.C., Lourie consulted with CEOS Chief Oosterbaan, asking for his
thoughts on defense counsel’s arguments. At the same time, at Lourie’s request, Villafafia sent
the NPA and its addendum to Lourie and Oosterbaan. Oosterbaan responded to Lourie that he was
“not thrilled” about the NPA; described Epstein’s conduct as unusually “egregious,” particularly
because of its serial nature; and observed that the NPA was “pretty advantageous for the defendant
and not all that helpful to the victims.” He opined, however, that the Assistant Attorney General
would not and should not consider or address the NPA “other than to say that she agrees with it.”
During her OPR interview, Fisher did not recall reading Starr’s letter or discussing it with
Oosterbaan, but believed the comment about her “agree[ing] with it” referred to a federal
prosecution of Epstein, which she believed was appropriate. She told OPR, however, that she
“played no role in” the NPA and did not review or approve the agreement either before or after it
was signed.

As set forth in more detail in Chapter Three of this Report, Villafafia planned to notify the
victims about the NPA and its § 2255 provision, as well as about the state plea hearing, and she
provided a draft of the notification letter to Lefkowitz for comments. On November 29, 2007,
Lefkowitz sent Acosta a letter complaining about the draft notification to the victims. Lefkowitz
asked the USAO to refrain from notifying the victims until after defense counsel met with Assistant
Attorney General Fisher, which he anticipated would take place the following week. Internal
emails indicate that Lourie contacted Oosterbaan about his availability for a meeting with Starr,
but both Fisher and Lourie told OPR that such a meeting never took place, and OPR found no
evidence that it did.

Acosta promptly responded to Lefkowitz by letter, directing him to raise his concerns about
victim notification with Villafana or Sloman. Acosta also addressed Epstein’s evident efforts to
stop the NPA from being enforced:

152 In a short email to Fisher, the next day, Lourie reported simply: “He was very nice. Kept me on the phone

for [a] half hour talking about [Plepperdine,” referring to the law school where Starr served as Dean.
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[S]ince the signing of the September 24th agreement, more than two
months[] ago, it has become clear that several attorneys on your
legal team are dissatisfied with that result.

[You], Professor Dershowitz, former Solicitor [General] Starr,
former United States Attorney Lewis, Ms. Sanchez and Messrs.
Black, Goldberger and Lefcourt previously had the opportunity to
review and raise objections to the terms of the Agreement. The
defense team, however, after extensive negotiation, chose to adopt
the Agreement. Since then counsel have objected to several steps
taken by the U.S. Attorney’s Office to effectuate the terms of the
Agreement, in essence presenting collateral challenges to portions
of the Agreement.

It is not the intention of this Office ever to require a defendant to
enter a plea against his wishes. Your client has the right to proceed
to trial. If your client is dissatisfied with his Agreement, or believes
that it is unlawful or unfair, we stand ready to unwind the
Agreement.

In a separate, seven-page letter to Starr, with Villafafia’s and Sloman’s input, Acosta
responded to the substance of Starr’s November 28 letter to Assistant Attorney General Fisher.
Fisher told OPR that she did not recall why Acosta, rather than her office, responded to the letter,
but she conjectured that “probably I was trying to make sure that somebody responded since [the
Criminal Division wasn’t] going to respond.”!*3

In his seven-page letter, sent to Starr on December 4, 2007, Acosta wrote:

The Non-Prosecution Agreement entered into between this Office
and Mr. Epstein responds to Mr. Epstein’s desire to reach a global
resolution of his state and federal criminal liability. Under this
Agreement, this District has agreed to defer prosecution for
enumerated sections of Title 18 in favor of prosecution by the State
of Florida, provided . . . Mr. Epstein satisfies three general federal
interests: (1) that Mr. Epstein plead guilty to a “registerable”
offense; (2) that this plea include a binding recommendation for a
sufficient term of imprisonment; and (3) that the Agreement not
harm the interests of his victims.

Acosta explained in the letter that the USAQO’s intent was “to place the identified victims
in the same position as they would have been had Mr. Epstein been convicted at trial. No more;
no less.” Acosta documented the USAQO’s understanding of the operation of the NPA’s § 2255

153 The USAO may have been asked to respond because Starr’s letter raised issues that had not been previously

raised with the USAOQ, and it would normally fall to the USAO to address them in the first instance.
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provision, recounted the history of NPA negotiations, and described the post-signing efforts by
Epstein’s counsel to challenge portions of the NPA. Acosta’s letter concluded:

Although it happens rarely, I do not mind this Office’s decision
being appealed to Washington, and have previously directed our
prosecutors to delay filings in this case to provide defense counsel
with the option of appealing our decisions. Indeed, although I am
confident in our prosecutors’ evidence and legal analysis, I
nonetheless directed them to consult with the subject matter experts
in [CEOS] to confirm our interpretation of the law before approving
their [charges]. I am thus surprised to read a letter addressed to
Department Headquarters that raises issues that either have not been
raised with this Office previously or that have been raised, and in
fact resolved, in your client’s favor.

I am troubled, likewise, by the apparent lack of finality in this
Agreement. The AUSAs who have been negotiating with defense
counsel have for some time complained to me regarding the tactics
used by the defense team. It appears to them that as soon as
resolution is reached on one issue, defense counsel finds ways to
challenge the resolution collaterally. My response thus far has been
that defense counsel is doing its job to vigorously represent the
client. That said, there must be closure on this matter. Some in our
Office are deeply concerned that defense counsel will continue to
mount collateral challenges to provisions of the Agreement, even
after Mr. Epstein has entered his guilty plea and thus rendered the
agreement difficult, if not impossible, to unwind.

I would reiterate that it is not the intention of this Office ever to force
the hand of a defendant to enter into an agreement against his
wishes. Your client has the right to proceed to trial. Although time
is of the essence . . . I am directing our prosecutors not to issue
victim notification letters until this Friday . . . to provide you with
time to review these options with your client. . . . We expect a
written decision by [December 7, 2007] at 5 p.m., indicating
whether the defense team wishes to reaffirm, or to unwind, the
Agreement.

Acosta explained to OPR that he did not view his letter as “inviting” Departmental review,
but he believed the Department had the “right” to address Epstein’s concerns. Moreover, the
USAO’s only option at that time was to declare Epstein in breach of the NPA, which would have
prompted litigation as to whether Epstein was, in fact, in breach. Acosta noted that defense counsel
repeatedly proclaimed Epstein’s intent to abide by the agreement, making any USAO effort to
declare him in breach more difficult. In fact, the day after receiving Acosta’s letter, Starr and
Letkowitz responded to Acosta (with copies to Sloman and Assitant Attorney General Fisher) that
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the defense “[f]irst and foremost” reaffirmed the NPA and that Epstein “has no intention of
unwinding the agreement.”

On December 7, 2007—the deadline set by Acosta in his December 4, 2007 letter to Starr—
the defense transmitted to the USAO a one-sentence “Affirmation” of the NPA and its addendum,
signed by Epstein. !>

F. Despite Affirming the NPA, Defense Counsel Intensify Their Challenges to It
and Accuse Villafafia of Improper Conduct

1. December 7 and 11, 2007: Starr and Lefkowitz Send to Acosta Letters
and “Ethics Opinions” Complaining about the Federal Investigation
and Villafaia

On the same day that the defense team sent Epstein’s “Affirmation” to the USAO, Starr
and Lefkowitz sent to Acosta two “independent ethics opinions”—one authored by prominent
criminal defense attorney and former U.S. Attorney Joe Whitley, which assessed purported
improprieties in the federal investigation of Epstein, and the other, by a prominent retired federal
judge and former U.S. Attorney, arguing against the NPA’s use of the civil damages recovery
provision under 18 U.S.C. § 2255 “as a proxy for traditional criminal restitution.”

Days later, on December 11, 2007, Starr sent a letter to Acosta transmitting two lengthy
submissions authored by Lefkowitz presenting substantive challenges to the NPA and to the
“background and conduct of the investigation.” These submissions repeated arguments previously
raised by the defense but also asserted new issues. In one submission, 20 pages long, Lefkowitz
addressed the “improper involvement” of federal authorities in the investigation and criticized
Villafana for a number of alleged improprieties, including having engaged in “unprecedented
federal overreaching” by seeking to prosecute Epstein federally, “insist[ing]” that the State
Attorney’s Office “charge Mr. Epstein with violations of law and recommend a sentence that are
significantly harsher than what the State deemed appropriate,” and requiring that Epstein plead
guilty to a registrable offense, a “harsh” condition that was “unwarranted.” !>

Lefkowitz also argued that the federal investigation relied upon a state investigation that
was “tainted” by the lead PBPD Detective’s misrepresentation of key facts in affidavits and
interview summaries, leading the USAO to make its charging decision based on flawed
information that “compromised the federal investigation.” Finally, Lefkowitz criticized federal
involvement in the state plea process as a violation of “the tenets of the Petite Policy.” In a second,
13-page submission, Lefkowitz reiterated Epstein’s complaints about the § 2255 component of the
NPA, arguing, among other things, that federal prosecutors “should not be in the business of
helping alleged victims of state crimes secure civil financial settlements.”

154 The Affirmation read: “I, Jeffrey E. Epstein do hereby re-affirm the Non-Prosecution Agreement and
Addendum to same dated October 30, 2007.”

155 Villafafia sent Lefkowitz a five-page letter responding to the accusations made against her personally.
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Notwithstanding these voluminous submissions, Lefkowitz added that Epstein
“unconditionally re-asserts his intention to fulfill and not seek to withdraw from or unwind” the
NPA.

2. As a Result of the Starr and Lefkowitz Submissions, the New USAO
Criminal Chief Begins a Full Review of the Evidence, and Acosta
Agrees to Meet Again with Defense Counsel

After reviewing Starr’s and Lefkowitz’s letters, Sloman notified Villafafia that “in light of
the recent Kirkland & Ellis correspondence” he had asked Robert Senior, who had succeeded
Menchel as Chief of the USAQO’s Criminal Division, to review de novo the evidence underlying
the proposed revised indictment, and Sloman asked Villafafia to provide Senior with all the state
and FBI investigative materials.

In the meantime, Acosta agreed to meet with Starr and other Epstein defense attorneys to
discuss the defense complaints raised in Lefkowitz’s December 11, 2007 submissions.!>® The
meeting took place in Miami on December 14, 2007. The defense team included Starr,
Dershowitz, Lefcourt, and Boston attorney Martin Weinberg. The USAO side included Acosta,
Sloman, Villafafia, and another senior AUSA, with the Miami FBI Special Agent in Charge and
Assistant Special Agent in Charge also present. In addition to previously raised arguments, during
this meeting, Epstein’s attorneys raised a new argument—that the state charge to which Epstein
had agreed to plead guilty did not apply to the facts of the case.

3. The Defense Notifies Acosta That It May Pursue a Department Review
of the USAQO’s Actions

Shortly after the December 14, 2007 meeting, Lefkowitz notified Acosta that if the issues
raised at the meeting could not be resolved promptly, the defense team may “have no alternative
but to seek review in Washington.” Acosta notified Assistant Attorney General Fisher that the
defense team might make an appeal to her, and he asked her to grant such a request for review and
“to in fact review this case in an expedited manner [in order] to preserve the January 4th plea date.”
Starr and Lefkowitz then sent to Acosta a lengthy letter, with numerous previously submitted
defense submissions, reviewing issues discussed at the meeting, and advising that Epstein sought
a “prompt, independent, expedited review” of the evidence by “you or someone you trust.” The
letter reiterated Epstein’s position that his conduct did not amount to a registrable offense under
state law or a violation of federal law, and with respect to the NPA’s § 2255 provision, that it was
“improper” to require Epstein to pay damages “to individuals who do nothing but simply assert a
claim” under the statute.

156 As Assistant Attorney General Fisher’s Chief of Staff, Lourie had informed Starr that Fisher hoped Starr
would speak to Acosta to “resolve the[] fairly narrow issues” raised in Starr’s correspondence with Acosta. Acosta
had the Starr and Lefkowitz submissions of December 11 forwarded to Fisher.
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4. Acosta Attempts to Revise the NPA § 2255 Language concerning
Monetary Damages, but the Defense Does Not Accept It

Acosta undertook to respond to defense counsel’s continuing concern about the § 2255
provision. He sent to Deputy Assistant Attorney General Sigal Mandelker language that he
proposed including in a revision to the NPA’s § 2255 implementation section. Mandelker
forwarded the language to her counterpart in the Civil Division, who responded to Mandelker and
Acosta that he did not have “any insight” to offer. On December 19, 2007, after Acosta and
Sloman had a phone conversation with Starr and Lefkowitz, Acosta sent to Sanchez a letter
proposing to resolve “our disagreements over interpretation[]” by replacing the existing language
of the NPA relating to § 2255 with a provision that would read:

Any person, who while a minor, was a victim of a violation of an
offense enumerated in Title 18, United States Code, Section 2255,
will have the same rights to proceed under Section 2255 as she
would have had, if Mr. Epstein [had] been tried federally and
convicted of an enumerated offense. For purposes of implementing
this paragraph, the United States shall provide Mr. Epstein’s
attorneys with a list of individuals whom it was prepared to
name . . . as victims of an enumerated offense by Mr. Epstein. Any
judicial authority interpreting this provision, including any authority
determining which evidentiary burdens if any a plaintiff must meet,
shall consider that it is the intent of the parties to place these
identified victims in the same position as they would have been had
Mr. Epstein been convicted at trial. No more; no less.

Acosta also noted that he had resisted his prosecutors’ urging to declare the NPA breached by the
defense delays. '’

Lefkowitz responded by letter a few days later, suggesting that Acosta’s proposal raised
“several troubling questions” and that “the problem arises from the incongruity that exists when
attempting to fit a federal civil remedies statute into a criminal plea agreement.”!® In a follow-up
letter to Acosta, to address the USAQ’s concern that Epstein was intentionally delaying the entry
of his guilty plea, Lefkowitz asserted that “any impediment to the resolution at issue is a direct
cause of the disagreements between the parties,” and that defense counsel had “at all times made
and will continue to make sincere efforts to resolve and finalize issues as expeditiously as
possible.”

Acosta told OPR that despite this assurance from defense counsel, he was “increasingly
frustrated” by Epstein’s desire to take an “11th hour appeal” to the Department so soon before the

157 As described in detail in Chapter Three, Acosta’s December 19, 2007 letter also addressed defense objections

to notifying the victims about the NPA and the state plea.

158 After Starr and Lefkowitz had another conversation with Acosta and Sloman, Lefkowitz sent a second letter

to Acosta reiterating concerns with the § 2255 provision and asserting that the provision was “inherently flawed and
becoming truly unmanageable.” In the end, the defense team rejected Acosta’s December 19, 2007 NPA modification
letter.
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scheduled January 4, 2008 plea hearing. As soon became apparent, Acosta was unable to achieve
an expedited review so that Epstein could plead guilty and be sentenced by
January 4, 2008, and the plea and sentencing date was rescheduled. On January 2, 2008, Sloman
spoke with Assistant State Attorney Belohlavek, who confirmed that the change of plea hearing
had been postponed. In an email reporting this to Acosta and Villafafia, Sloman said that Epstein’s
local defense attorney Goldberger had told Belohlavek the postponement was because the facts
“did not fit the proposed state charge,” and that Belohlavek told Sloman she agreed with that
assessment.'”® The next day, Villafafia sent to Acosta and Sloman a local newspaper article
reporting that Epstein’s state plea hearing was reset for March and in exchange for it the federal
authorities would drop their investigation of him. Acosta also sent to Sloman and Villafafia an
email memorializing a statement made to him by Lefkowitz in a phone call that day: “‘I
[Lefkowitz] may have made a mistake 6 months ago. [Belohlavek] told us solicitation [is] not
registrable. It turns out that the actual offense charged is.””!®

5. January 7, 2008: Acosta and Sloman Meet with Sanchez, Who Makes
Additional Allegations of USAO Misconduct

On January 7, 2008, Acosta and Sloman met with defense attorney Sanchez at her request.
According to meeting notes made by Sloman, among other things, Sanchez alleged that the
USAQ’s media spokesperson had improperly disclosed details of the Epstein case to a national
news reporter, and Sanchez “suggested that the USAO could avoid any potential ugliness in DC
by agreeing to a watered-down resolution for Epstein.” After Acosta excused himself to attend
another meeting and Sloman refused to speak further with Sanchez “without a witness present,”
she left. Later that day, Acosta and Sloman spoke by phone with Starr, Lefkowitz, and Sanchez,
who expressed concern about the “leak” to the news media, reiterated their objections to the NPA,
and pressed for the “watered-down resolution,” which they specified would mean allowing Epstein
to plead to a charge of coercion instead of procurement, avoid serving time in jail, and not register
as a sexual offender. A note in the margin of Sloman’s handwritten notes of the conversation
reads: “We’re back to where we started in September.”

That evening, Villafafia expressed concern that the delay in resolving the matter was
affecting the USAQ’s ability to go forward with a prosecution should Epstein renege on his
agreement, and she outlined for Acosta and Sloman the steps she proposed to take while Epstein
was pursuing Departmental review. Those steps included re-establishing contact with victims,
interviewing victims in New York and one victim who lived in a foreign country, making contact
with “potential sources of information” in the Virgin Islands, and re-initiating proceedings to
obtain Epstein’s computers.

In the meantime, USAO Criminal Division Chief Robert Senior performed a “soup to nuts”
review of the Epstein investigation, reviewing the indictment package and all of the evidence
Villafafia had compiled. He told OPR that he could not recall the reason for his review, but opined

159 Belohlavek told OPR that she did not recall this incident, but she noted that the PBPD report did set forth
facts supporting the charge of procurement of a minor.

160 Although the meeting Lefkowitz had with Lourie, Villafafia, Krischer, and Belohlavek to discuss the state

resolution was only four months prior, not six, Lefkowitz’s reference was likely to the September 12, 2007 meeting.
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that it was to establish whether, if the plea fell apart, he, as Chief, would agree “that we can go
forward with” the charges. He did recall being concerned, after completing the review, that “we
did not have . . . a lot of victims . . . lined up and ready to testify”” and that some victims might “not
be favorable for us.” Nevertheless, he concluded that the proposed charges were sound, and he
told Acosta that he would approve proceeding with a federal case.

6. Acosta Asks CEOS to Review the Evidence

Notwithstanding Senior’s favorable review, Acosta and Sloman told Starr and Lefkowitz
that they “appreciate[d]” that the defense wanted a “fresh face” to conduct a review, and noted that
the Criminal Chief had not undertaken the “in-depth work associated with the issues raised by the
defense.” They told the defense team that Acosta had asked CEOS to “come on board” and that
CEOS Chief Oosterbaan would designate an attorney having “a national perspective” to conduct
a fresh review in light of the defense submissions. Oosterbaan assigned a CEOS Trial Attorney
who Villafana understood was to review the case and prepare for trial in the event Epstein did not
“consummate” the NPA. The CEOS Trial Attorney traveled to Florida to review the case
materials, and to meet with Villafafia to discuss the case and interview some of the victims. After
one such meeting, Villafana wrote to Acosta and Sloman:

We just finished interviewing three of the girls. I wish you could
have been there to see how much this has affected them.

One girl broke down sobbing so that we had to stop the interview
twice within a 20 minute span. She regained her composure enough
to continue a short time, but she said that she was having nightmares
about Epstein coming after her and she started to break down again,
so we stopped the interview.

The second girl . . . told us that she was very upset about the 18
month deal she had read about in the paper. She said that 18 months
was nothing and that she had heard that the girls could get
restitution, but she would rather not get any money and have Epstein
spend a significant time in jail.

These girls deserve so much better than they have received so far,
and I hate feeling that there is nothing I can do to help them.!®!

The CEOS Trial Attorney had substantial experience prosecuting child exploitation cases.
She told OPR that in her view, the victim witnesses in this case presented a number of challenges
for a prosecution: some of the victims did not want to admit they had sexual contact with Epstein;
some had recruited other victims to provide Epstein massages, and thus could have been charged
as accomplices; some had “drug histories and . . . things like that”; some could appear to have been
“complicit”; and there was no evidence of physical violence against the victims. She did not regard

161 Villafafia added, “We have four more girls coming in tomorrow. Can I persuade you to attend?”
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these victim issues as insurmountable but, based on these alone, the CEOS Trial Attorney
considered a potential prosecution of Epstein to be a “crap shoot.” In addition, she told OPR that
there were novel legal issues in the case that also presented difficulties, although she believed these
difficulties could be overcome. Shortly after the CEOS Trial Attorney met with the victims,
however, “things just stopped” when Oosterbaan instructed her to cease her involvement in the
case and CEOS engaged in the Criminal Division review sought by Epstein’s defense team.

IX. FEBRUARY - JUNE 2008: THE DEPARTMENT’S REVIEW

Epstein’s defense attorneys sought a broad review from the Department, one that would
encompass the defense complaints about federal jurisdiction, specific terms in the NPA, and the
various allegations of professional misconduct by USAO attorneys and other personnel. The
Department, however, only reviewed the issue of federal jurisdiction and never reviewed the NPA
or any specific provisions.'®> Nonetheless, the process took several months as the defense
appealed first to CEOS and the Department’s Criminal Division, and then to the Office of the
Deputy Attorney General. The chart set forth on the following page shows the positions and
relationships among the individuals in those offices involved in communicating with the USAO
or defense beginning in November 2007 or in those offices’ reviews, which continued through
June 2008.

162 On February 28, 2008, USAO Criminal Division Chief Senior sent to the Civil Rights Division written
notification of the USAO’s “ongoing investigation of a child exploitation matter” involving Epstein and others “that
may result in charges of violations of 18 U.S.C. § 1591.” USAM § 8-3.120 required a U.S. Attorney to notify the
Civil Rights Division, in writing, “[a]t the outset of a criminal investigation . . . that may implicate federal criminal
civil rights statutes, . . . and in no event later than ten days before the commencement of the examination of witnesses
before a grand jury.” The provision also required notification to CEOS in cases involving sex trafficking of minors.
The written notification was to identify the targets of the investigation, the factual allegations to be investigated, the
statutes which may have been violated, the U.S. Attorney’s assessment of the significance of the case, whether the
case was of “national interest,” and the U.S. Attorney’s proposed staffing of the matter.

Villafafia became aware of this requirement in late February 2008, and she prepared a written notification
that was edited by Sloman, who discussed it with Acosta. After briefly summarizing the facts, Senior advised:

The Office anticipates charges of violations of Title 18, United States Code,
Sections 371, 2422, 2423, and 1591. The investigation of the case by the City of
Palm Beach Police Department has resulted in press coverage because of the
titillating nature of the facts, but we see this case as similar to other “child
prostitution” cases charged by our office, and not a matter of “national interest”
as defined by the U.S. Attorney’s Manual.

In the notification, Senior stated that CEOS “has been involved and is currently reviewing the matter,” he
anticipated the case would be staffed by USAO and Department personnel, and “[i]f we determine that the case should

be [charged], a copy [of the charging document] will be forwarded to you.” OPR did not locate a response from the
Civil Rights Division to the notification.
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Criminal Division

Alice Fisher

Assistant Attorney
General

Andrew Lourie

Principal Deputy
Assistant Attorney
General

Sigal Mandelker

Deputy Assistant
Attorney General

Andrew
Oosterbaan

Chief, CEOS

* Until late Feb. 2008

A. February — May 15, 2008: Review by CEOS and the Criminal Division

On February 21, 2008, soon after the CEOS Trial Attorney met with victims, Oosterbaan

Office of the Deputy
Attorney General

Mark Filip

Deputy Attorney
General

John Roth

Senior Associate
Deputy Attorney
General

spoke with Lefkowitz about CEOS’s role. In a subsequent email to Villafaiia, Sloman, and Senior,

Oosterbaan explained:

I told [Lefkowitz] that all I want to do is help the process move
forward, and if they think we best help the process by taking a fresh
and objective look at the case and their arguments [then] that i1s what
I'want to do. Itold him that if that’s what they want — if that is what
will help the process to move forward — then I don’t think it’s
advisable for CEOS to partner with the USAO on the case. He wants
to think about that (and probably talk to his co-counsel about
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whether it is better to have us partnered in the case or just serve a
review function) and he said he’d get back to me later today.

Oosterbaan told OPR that this email reflects that he likely told Acosta that he intended to
limit CEOS’s role to review only, and Acosta asked him to “make sure the defense is okay with
that,” to preempt a possible defense complaint about CEOS’s involvement in the review.
Oosterbaan explained to OPR that “the defense ke[pt] bringing up new arguments and new
problems and [the USAO was saying] look if we’re going to do this, if you’ve got a problem with
it, tell us now.”

By February 25, 2008, Lefkowitz told Oosterbaan, who informed Sloman, that the CEOS
role should be “review only.” Lourie had just then left the Department to enter private practice,
and Oosterbaan continued to keep his direct supervisor, Deputy Assistant Attorney General
Mandelker, informed of the defense team contacts. Sloman emailed Lefkowitz that CEOS was
“ready to proceed immediately” with a review of the matter. Sloman advised Lefkowitz that “in
the event CEOS decides that a federal prosecution should not be undertaken against Mr. Epstein,
this Office will close its investigation,” but that, “should CEOS disagree with Mr. Epstein’s
position, Mr. Epstein shall have one week to abide by [the NPA].” Sloman forwarded this email
to Villafana, who responded, “Why would we possibly let him keep the same deal after all he has
put us through? And after we have discovered 6 new girls . . ..”

The defense soon signaled that the CEOS review would not end Epstein’s requests for the
Department’s involvement. On February 29, 2008, Lefkowitz requested a defense meeting with
Oosterbaan on March 12, 2008.19 Starr spoke to Assistant Attorney General Fisher and “made it
clear that [the defense team would] want an audience with her if [CEOS] decid[ed] to support the
prosecution.” On March 6, 2008, Acosta alerted Sloman and Oosterbaan that Starr and Lefkowitz
had called him to express “concern” about Oosterbaan’s participation in the case, and indicated
that “they may ask for more senior involvement.” Acosta “informed them that they certainly had
the right to ask whomever they wanted for whatever they thought appropriate, and that whatever
process would be given them was up to whomever they asked.”

The next day, Lefkowitz followed up with Acosta in an email:

We appreciate that you will afford us as much time as Main Justice
determines is appropriate for it to conduct a review of this matter.
As you have suggested, we will initiate that review process with
Drew Oosterbaan, and engage in a discussion with him about all of
the facts and circumstances, as well as the legal and policy issues
associated with this case. . . . However, due to our misgivings
(engendered because Drew has told us that he sees himself as a
prosecutor and has already made clear he would be ready and willing
to prosecute this case himself[)] we may well find it necessary to

163 The defense team meeting with CEOS was originally to be set for late January, but never got scheduled for

that time. On February 25, Sloman informed Lefkowitz that the USAO was “very concerned about additional delays”
in the Departmental review process, but would agree to a short extension of the March 3 deadline “to provide CEOS
time to engage in a thorough review.”
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